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Dedicated to Tamara Buyanova

FROM AUTHOR

Dear friends, colleagues!

We bring to your attention a collection of publications on the issues of mem-
bership of economic and customs unions in the World Customs Organization
(WCO,).

The results of the study may be of interest to supranational governing bodies
of customs and economic unions in the world, both in terms of considering their
membership in the WCO and organizing effective customs cooperation with the
World Customs Organization.

The collection of publications examines the prospects of the Eurasian Eco-
nomic Union (EEU) to get the WCO membership status, analyzes the legal sta-
tus of observers, as well as the experience of the EU as a precedent for the EEU
in terms of membership in the Organization. It also discusses the legal issues
related to the EU request, risks, and distribution of competencies between the
EU and the Member States, as well as the steps to obtain the desired legal stat-
ute.

Along with this, the legal, institutional and financial implications of the
EU's accession to the WCO, legal issues and the results of amendments to the
Convention on Establishing a Customs Cooperation Council, as well as pro-
posals from interested parties on granting the EU a new legal status are ana-
lyzed.

The research paper analyzes the final acts of the WCO Council on giving
the EU in 2007 rights and obligations akin to those enjoyed by WCO members,
as well as the identified contradictions with WCO law in connection with these
actions.

In our opinion, the analysis of the EU legal instruments in terms of member-
ship in the WCO and the formed practical proposals deserve attention.

The formulated conclusions and suggestions are the private point of view of
the author and are not related to his professional activities.

In the light of the foregoing, we hope that the research material presented
to your attention will be useful for subsequent scientific research and practical
work of the expert community in the Member States of the Eurasian Econom-
ic Union.

Sergei Mozer
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SYMBOLS AND ABBREVIATIONS

WCO, Organization — World Customs Organization

EEU, Union — Eurasian Economic Union

EEC, Commission — Eurasian Economic Commission

EU — European Union

EC — European Communities

Convention, — Convention establishing a Customs

CCC Convention, Co-operation Council

Strategic Directions — Strategic Directions for the Development of

Eurasian Economic Integration until 2025



1.

ANALYSIS OF THE LEGAL STATUS OF OBSERVERS
IN THE WORLD CUSTOMS ORGANIZATION'

Purpose

To analyze the legal status of observers in the World Customs Organization (WCO).
Design/methodology/approach

The research article is devoted to the issue of the legal status of observers in the WCO. The
subject of the study is the legal instruments and tools of the World Customs Organization, as
well as its acts regulating the legal status of observers. The research material presents the his-
torical aspects of the participation of observers in the WCO activities, analyzes their interna-
tional legal status, and also considers the procedural aspects of the work of observers in the
activities of the working bodies of this organization. Based on the results of the study, conclu-
sions and recommendations were formed within the framework of cooperation between the
Eurasian Economic Commission and the WCO.

Social implications

Conducting a study of the legal status of observers in the WCO is associated with the imple-
mentation of paragraph 11.7.5 of the Strategic Directions for the Development of Eurasian
Economic Integration until 2025 in terms of cooperation with this international organization.
Practical meaning

The results of the study are of interest to the customs cooperation block of the Eurasian Eco-
nomic Commission (EEC), and can be used by specialists from customs and other executive
authorities in the EEU Member States, EEC experts to organize and implement mutually ben-
eficial customs cooperation between the EEC and the WCO.

The article is recommended to researchers, teachers, students, graduate students and other
categories of students in the Russian Customs Academy, in other universities and the WCO re-
gional training centers in the specialties «Customs» and «Jurisprudence».

Originality/value

The research material is based on an analysis of the practical aspects of the activities of the
EEC, the WCO and is a continuation of scientific and practical publications on the improve-
ment of the EEU law in the framework of interaction with the WCO.

Keywords: The World Customs Organization, the WCO, the Eurasian Economic Union, EEU, the Eur-
asian Economic Commission, EEC, customs regulation, customs administration, international customs law,
customs, observer, customs and economic union, intergovernmental organizations, non-governmental in-
ternational organizations.

Introduction

The World Customs Organization (WCO, Organization) is the main inter-

national platform on which international standards of customs administration

are determined. Most countries of the world are its members. At the same time,

' Mozer Sergei. Analysis of the legal status of observers in the World Customs Organization //
Economic Problems and Legal Practice. — No 1. — 2022. (Article) URL: http://customs-
academy.net/?p=14576



a significant number of subjects interact with the WCO in the status of an ob-
server.

Customs regulation of almost all countries of the world, economic and cus-
toms unions is based on WCO standards.

The Eurasian Economic Union (hereinafter referred to as the EEU, the
Union) is competent in the field of customs regulation, which the intensification
of interaction between the Union and the international customs organization.

In this regard, the interaction of the Eurasian Economic Commission (here-
inafter — the EEC, the Commission) with the Organization in the field of cus-
toms regulation is one of the important strategic areas of international customs
cooperation. Today, the Commission consistently continues the line of building
relations with the WCO.

The initial stage of cooperation between the Union and the WCO was the
signing in 2016 of the Memorandum of Understanding between the EEC and
the WCO dated June 17, 2016.!

Representatives of the Commission in the status of an observer got the op-
portunity to participate in meetings of various WCO bodies? and determine in-
ternational standards in the field of customs regulation, while presenting to the
international customs community the opinion of the Commission on the affect-
ed customs issues that are within the competence of the Union.

This allows introducing the advanced developments of the Union into inter-
national standards and taking into account the WCO legal instruments and tools
when improving the law of the Union in the field of customs regulation.

It should be noted that the primary task of the Customs block of the Com-
mission is to further build the capacity of the Union and the Commission in the
WCO bodies, primarily for the possibility of influencing WCO decision-mak-
ing in the development of legal tools.

! Forreference: according to the Memorandum, the EEC and the WCO expressed their intention

to cooperate in such areas as: improvement of customs legislation based on international
standards; development of effective and modern customs regulation standards; organization
of practical interaction between the Parties on customs regulation issues; introduction of best
practices in customs regulation, etc.
At the same time, within the framework of joint activities, the Memorandum provides for
cooperation through the exchange of open information and documents of mutual interest;
participation of representatives of one Party in events held by the other Party; holding joint
meetings, consultations, scientific and practical seminars and conferences on issues of mutual
interest, etc.

2 Forexample, the Council, the Permanent Technical Committee, the Revised Kyoto Convention
Management Committee, the SAFE Working Group, etc.
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To do this, in the Strategic Directions for the Development of Eurasian Eco-
nomic Integration until 2025' the following activities are envisaged:

«11.7.5. Development of cooperation with the World Customs Organiza-
tion (WCO):

— carrying out joint actions with member states aimed at obtaining the
Union’s membership status in the WCO;

— study of the possibility of joining the Union to the WCO fundamental
documentsy.>

The demand for the study of the legal status of observers in the WCO is due
to a number of circumstances:

— there is no uniform interpretation of the term «legal status of a WCO ob-
server» in legal science. Previously conducted scientific research was limited
to consideration of general issues of the functioning of the WCO and the activ-
ities of its working bodies;

— there is no comprehensive analysis and classification of entities that can be
granted the legal status of an observer in the WCO.

Despite the active development of the Commission’s relations with the
WCO, there is no comprehensive study of scientific developments on the legal
status of the Commission in this organization as an observer;

— to date, there is no analysis of the rules and procedures of the WCO work-
ing bodies, as well as the legal means of the Organization, in terms of granting
the legal status of an observer to interested entities, such as non-Member coun-
tries; intergovernmental organizations; regional entities, including customs and
economic unions; non-governmental international organizations; national bod-
ies representing manufacturing, trade and transport interests and private firms;

— there are no analytical materials on the WCO approaches, the current legal
regulation, the rights and obligations established by the internal acts of the Or-
ganization for observers, when participating in meetings of its working bodies;

— there are no scientific and methodological recommendations for improv-
ing legal relations between the EEC and the WCO.

These circumstances determine the relevance of this study.

Strategic directions for the development of Eurasian economic integration until 2025,
Approved by the Decision of the Supreme Eurasian Economic Council dated December 11,
2020 Nel2. URL:https://docs.eaeunion.org/docs/ru-ru/01428320/scd 12012021 12.

2 Strategic directions for the development of Eurasian economic integration until 2025,
Approved by the Decision of the Supreme Eurasian Economic Council dated December 11,
2020 Ne 12. URL: https://docs.eacunion.org/docs/ru-ru/01428320/scd 12012021 12.

8



Object of study are the legal relations associated with obtaining the legal sta-
tus of an observer in the WCO, as well as the legal consequences arising in this
regard.

The subject of the study is the WCO legal instruments and tools, as well as
its acts regulating the legal status of observers.

Purpose of the study consists in developing scientific and practical recom-
mendations for improving the legal status of the EEC as an observer in the
World Customs Organization.

1. Legal prerequisites for the participation of observers
in meetings of the working bodies of the World Customs Organization

Let us consider the historical aspects and legal prerequisites for the forma-
tion of the legal status of an observer in the WCO. First of all, we note that in
June 2002, at the 99th/100th sessions of the Customs Cooperation Council, De-
cision Ne 308 was adopted in pursuance of the recommendations of the Ad Hoc
Group on Committee Structures and Working Methods, which met in 2001 to
study the structure, functioning and management of WCO working bodies.' The
Council Decision includes the following two provisions regarding observers at
WCO meetings:

— International organizations should be invited to attend meetings, where
appropriate.

— The Secretariat should develop ways to better integrate private sector or-
ganizations into the work of the WCO working bodies.?

It is worth noting that a little earlier at the 46th meeting of the WCO Policy
Commission (hereinafter referred to as the Policy Commission), held in Decem-
ber 2001, a thesis was expressed about the need to develop criteria for granting
observer status to requesting organizations, as well as developing mechanisms
that allow private sector organizations to more fully integrate into the WCO
work and its working bodies.’

In fact, the issue of observer status was not discussed in detail at any of the
meetings of the Ad Hoc Group, although it was identified by the Group — and

' See Minutes of the 99th/100th sessions of the Customs Co-operation Council (Brussels, 27
to 29 June 2002). Doc. SC0034E1. Brussels, August 30, 2002.

> Implementation of the recommendations made by the Ad Hoc Group on Committee Structures
and Working Methods. Decision of the Council No. 308. 99th/100th Sessions — June 2002.
Annex IV to Doc. SC0034E1. — P.IV/3.

3 Point 99. Report of the Policy Commission. 46th session. Doc. SPO090EI. Brussels, 29
January 2002. - P.18 .



the meeting of WCO committee chairs — as an important issue requiring atten-
tion and guidance. The issue of observer status was considered to have political
implications and was therefore outside the competence of the Ad Hoc Group.
Consequently, the Council agreed that the Policy Commission would consid-
er this matter on the basis of proposals from the Secretariat. In order to consid-
er this issue, at the 48th meeting of the WCO Policy Commission, which took
place on December 11, 2002, a note «On Observer Status» was prepared.!

The WCO Secretariat provided the Policy Commission with the materials
necessary to make an informed recommendation on this issue. The analyzed
material includes:

(a) brief notes on WCO legal provisions relating to observer status;

(b) a description of the current situation with respect to the various catego-
ries of observers, with some judgments on how this compares with the practice
of other intergovernmental organizations, followed by the views and sugges-
tions of the Secretariat on possible areas for improvement in the ongoing work,
and

(c) Draft Guidelines on Observer Status (Guidelines concerning observes)
based on the above opinions and suggestions.?

2. Classification of WCO observers

One of the objectives of this study is to classify the entities that can be grant-
ed legal observer status in the WCO. The following are the main principles of the
World Customs Organization for the organization of cooperation with observers.

Non-Member countries

Inviting non-member countries to attend WCO meetings is seen as a practi-
cal means of encouraging new accessions. In the absence of any obvious geo-
political factors, the draft list should include any non-member customs admin-
istrations that:

— have recently shown interest in the work of the relevant body;

— asked to be invited or

— attended the previous meeting of the same body.

' Observer Status (Item X on the Agenda). SPO116E1. Brussels, 11 November 2002. Policy
Commission. 48th session. Istanbul.

2 Guidelines concerning observations. Annex I to Doc. SPO116E1. Observer Status (Item X
on the Agenda). SPO116EL. Brussels, 11 November 2002. Policy Commission. 48th session.
Istanbul.
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For Council meetings each June, the Secretariat’s draft list of observers
should also include countries that have completed their formalities with the
Belgian Foreign Office for accession and should become WCO members from
1 July.!

Intergovernmental organizations

A number of intergovernmental organizations, including some of the spe-
cialized agencies of the United Nations, deal with trade, transport and travel is-
sues that are relevant to customs in general. Other intergovernmental organiza-
tions, whose work, at first glance, is not related to customs, may from time to
time show interest in a particular program or draft document being developed
by a WCO body.

The Secretariat’s draft list of observers for each meeting should include both
of the above types of intergovernmental organizations, as appropriate. The list
should include, but not be limited to, relevant intergovernmental organizations
that have previously participated in the relevant body. The aim should be to in-
vite intergovernmental organizations that:

—will be able to provide at the meeting specific information or experience in
relation to one or more items on the agenda of the meeting;

— work on tools or programs that partially coincide with or complement
those that will be discussed at the meeting; or

— may, as a result of attending the meeting, be involved in the involvement
of the WCO in their own projects or in highlighting the work of the WCO in the
intergovernmental community.

Within that general line, the Secretariat should ensure that its draft lists re-
main focused and do not become unnecessarily long over time. This can be
achieved in particular through:

— termination of the invitation of intergovernmental organizations that did
not accept invitations during the last 18 months to 2 years (depending on the
frequency of meetings). Of course, they can be reinstated later if they show in-
terest in participating again; as well as

— termination of the invitation of organizations previously invited for the-
matic reasons, as soon as the relevant topic disappears from the agenda.

! Guidelines concerning observations. Anne x [ to Doc. SPO116E1. Observer Status (Item X
on the Agenda). SPO116E1. Brussels, 11 November 2002. Policy Commission. 48th session.
Istanbul. — P.1/2.

11



Regional entities, including customs and economic unions

Inviting customs and economic unions and similar regional organizations to
attend meetings of WCO bodies as observers can encourage and help them in-
corporate the content of WCO instruments into their regional instruments, as
well as provide a useful opportunity for the Secretariat to hold informal discus-
sions with observers during their visits to Brussels, tell about the customs as-
pects of the work of this regional organization.

The presence of observers from regional organizations can also help offset
the fact that WCO members in some regions are often unable to travel to Brus-
sels for meetings, and also provide an indirect link to the WCO and its activities
for some small island states that are interested in the work of the Organization,
but cannot qualify for membership.

The draft list of observers of the Secretariat for each meeting should include
all regional organizations that have requested to attend meetings of the relevant
body or have recently corresponded with the Secretariat on any key topics on
the meeting’s agenda.

It is needed to stop inviting regional organizations if they have not attend-
ed a meeting of the relevant WCO body within the last eighteen months or two
years.

Non-Governmental International Organizations

Non-governmental international organizations representing commercial and
non-commercial interests can make a significant contribution to the work of
WCO bodies in providing technical expertise and sharing views and experienc-
es from the sectors they represent.

For most meetings, the Secretariat’s draft list of observers is likely to include
a number of non-governmental international organizations. The list should in-
clude, but not be limited to, relevant non-governmental organizations that have
previously participated in the work of the relevant body, provided that the Sec-
retariat is satisfied that they can make a significant contribution to this work.

Unless circumstances so require, the aim should be to invite (if necessary
seek out) non-governmental organizations that:

—really international;

—active and efficient in their field;

—represent a sector whose activities are important and directly related to the
work of the relevant body;

— represent a sector that is not yet sufficiently represented by another NGO
in the draft list.

12



In order to facilitate the assessment against the above criteria, non-governmen-
tal organizations that have not previously participated in the work of the WCO,
who apply to the Secretariat for an invitation to a WCO meeting, should be asked
to explain why they are seeking this status and what contribution they can make
to the work of the relevant WCO body. They should also be asked to provide:

— a brief description of their history and origin;

— details of the nature of their activities;

— details of the nature, number and geographical distribution of the national
associations/private firms they represent;

— copies of the latest editions of any newsletters or other publications they
send to their members;

— a list of other intergovernmental organizations in which they currently
have observer status;

— an indication of how their activities differ from those of any other non-
governmental international organizations active in the same sector.'

The Secretariat should ensure that its draft lists remain focused and do not
become excessively long over time. This can be achieved in particular through:

—termination of invitations to non-governmental international organizations
that did not accept invitations during the last 18 months to 2 years (depend-
ing on the frequency of meetings). Subsequently, they can be reinstated if they
again show interest in participating; as well as

— termination of the invitation of organizations previously invited for the-
matic reasons, as soon as the relevant topic disappears from the agenda.

National bodies representing manufacturing, trade

and transport interests and private firms

The World Customs Organization is an intergovernmental organization, and
therefore its committees and other working bodies should have as their part-
ners international, not national bodies, as well as international associations rep-
resenting the interests of private firms, and not individual private firms them-
selves. However, some government-funded trade facilitation bodies that have
made valuable contributions to the work of the WCQO over the years should be
allowed to attend meetings of WCO bodies as observers.?

! Guidelines concerning observations. Anne x I to Doc. SPO116E1. Observer Status (Item X
on the Agenda). SPO116E1. Brussels, 11 November 2002. Policy Commission. 48th session.
Istanbul. — P.I /4.

2 Fragment of the coursework — proposed changes at the 49th meeting of the Political Commission.
See Guidelines Concerning Observers. Annex to Doc. SP0129E1 — Observer Status. (Item X (a)
on the Agenda). Policy Commission. 49th session. Brussels , May 23 , 2003.

13



Consequently, neither national authorities nor private companies are al-
lowed to attend meetings of WCO bodies as observers. However, there may be
cases where national bodies or national firms may be invited to attend meet-
ings of WCO working bodies as experts/advisers only on certain specific agen-
da items.

In any case, national organizations and private firms should be actively en-
couraged to participate in the annual WCO Open Days on Trade, the WCO
Business Partnership and the Organization’s various symposiums and other
trade-related events.

Conclusions and recommendations

The comprehensive analysis of the legal status of WCO observers' made it
possible to formulate the following conclusions:

1. The issue of more active involvement of international organizations and
the development of ways to better integrate private sector organizations into the
work of the WCO working bodies was initiated in 2001 by the Policy Commis-
sion and the Customs Cooperation Council. This topic touched upon, among
other things, the development of criteria for granting observer status to request-
ing organizations, as well as relevant mechanisms. For the WCO, the issue of
observer status has political implications.

2. Today, the rules of procedure of the main WCO technical committees (bod-
ies) provide for the possibility of inviting representatives of the governments
of countries that are not members and international organizations as observers
(wording may be different). An analysis of the rules of procedure showed that in
some cases, the WCO Secretary General may invite observers on his own, in oth-
ers — only upon agreement with the chairman of the relevant working body.

There is no official accreditation procedure for observers.

3. Prior to 2003, none of the WCO legal texts contained any guidance as to
the purpose or procedures for inviting observers, or any information that could
help in deciding which international organizations and other bodies to invite.

The legal texts of the rules and procedures of a number of WCO work-
ing bodies contain provisions on the possibility of participation of observers at
meetings. However, such internal acts do not disclose the procedure for invit-
ing, direct participation of observers in the work of a particular WCO body, as
well as the rights and obligations of observers. Exception — observers can take

! See International legal status of observers in the World Customs Organization: an analytical
review / S.V. Mozer. M.: Publishing house of the Russian Customs Academy, 2021. 80. p.
URL: https://customs-academy.net/?p=14345
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part in the discussion of issues on the agenda of the meeting, consult, make pre-
sentations, but not take part in the decision-making process.

4. The study made it possible to identify the following groups of observers
of the World Customs Organization:

a. non-member countries;

b. intergovernmental organizations;

c. regional entities (for example, customs and economic unions);

d. non-governmental international organizations;

e. national bodies representing manufacturing, trade and transport interests
and private firms.

A description of the legal status of each of the named observers is present-
ed above in this article.

5. The WCO policy to admit observers, which are not its members, to most
of its meetings as observers is broadly in line with the policies of other intergov-
ernmental organizations, although it is noted that some organizations have for-
mal accreditation procedures for observer governments or require membership
formalities to be completed for a certain period of time.

To date, the WCO does not see a particular need to impose an additional ad-
ministrative burden on itself by introducing a formal accreditation procedure
for observers.

In order to ensure strict compliance with the Organization’s legal instru-
ments on observer status since 2003, the Secretariat has proposed a simple pro-
cedure, obtaining the Secretariat’s approval from the Chairman of the Council
or the Chairman of the relevant committee before inviting any observers, and
preparing a list of all observers' who have been invited to attend meetings of
any WCO bodies as observers during the previous twelve months. This list shall
be circulated for information at Council sessions each year.

6. Intergovernmental organizations are considered to play a much more im-
portant role at WCO meetings than observer countries, not only in terms of

! In accordance with the WCO Observer Guidelines, in the interests of greater transparency,
an information document on observers should be prepared by the Secretariat once a year for
distribution to the annual sessions of the Council. This document, for each WCO committee
or other body, should list all non-member countries, organizations and other entities that have
been invited to attend meetings during the year. Those who accepted the invitation and sent
an observer should be in bold type. Any countries, organizations or other entities that have
never previously been invited to a WCO meeting should be marked with an asterisk. See
Guidelines Concerning Observers. Annex to Doc. SPO129E1 — Observer Status. (Item X (a)
on the Agenda). Policy Commission. 49th session. Brussels, May 23, 2003.
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numbers, but also in terms of their impact on the work. Their participation is of
great practical and strategic importance for the Organization because:

— it provides a means to ensure that the fools and programs developed by
WCO bodies complement the tools and programs of other intergovernmental
organizations working in similar areas and do not duplicate or conflict with
their work;

— observers from other intergovernmental organizations will often be able to
provide useful input from experts on various trade, transport and public health/
security issues discussed at meetings of WCO bodies,

— these observers will report to their organizations on what the WCO is do-
ing, thereby helping to raise the WCO profile in the intergovernmental commu-
nity;

— by inviting observers from other intergovernmental organizations to par-
ticipate in its meetings, the WCO maximizes the chances of obtaining observer
status in these organizations, which in turn gives the WCQO the opportunity to
increase its credibility, and also seeks to ensure that customs issues are properly
addressed in tools and programs interested intergovernmental organizations.'

According to the author, the above theses can be applied to customs and
economic unions and, above all, to the EEU. Thus, the Customs Cooperation
block of the Eurasian Economic Commission, as part of its rule-making activ-
ities, develops legal means, referring to the WCO legal instruments and tools.
Representatives of this block, participating in meetings of various WCO work-
ing bodies, certainly make a useful contribution when considering issues of im-
proving customs regulation and trade facilitation procedures. The significance
of the WCO authority in the EEU is evidenced at least by the fact that the Stra-
tegic Directions for the Development of Eurasian Economic Integration until
2025 provide for a number of measures, including «11.7.5. Development of co-
operation with the World Customs Organization (WCO):

— carrying out joint actions with member states aimed at obtaining the
Union’s membership status in the WCO;

— study of the possibility of joining the Union to the fundamental WCO
documentsy.?

' Observer Status (Item X on the Agenda). SPO116E1. Brussels, 11 November 2002. Policy
Commission. 48th session. Istanbul. — P. 6.

2 Strategic directions for the development of Eurasian economic integration until 2025,
Approved by the Decision of the Supreme Eurasian Economic Council dated December 11,
2020 No. 12. URL: https://docs.eaeunion.org/docs/ru-ru/01428320/sed 12012021 12
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The issue of granting observer status to the WCO in the EEU has not yet
been raised and can be considered as a prospect for the future. However, we re-
peat again, the WCO authority in the international customs community, as well
as in the framework of the Eurasian economic integration, is quite high.

7. Speaking about the legal status of customs and economic unions in the
WCO, it is worth noting that such entities are classified in the group «Region-
al entities (i.e., Customs and Economic Unions, and similar regional bodies not
representing the private sector)». In 2002, the WCO Secretariat was asked to try
to work more closely with customs and economic unions and similar regional
entities around the world. Against this backdrop, the Secretariat considered that
regional organizations that express an interest in attending meetings as observ-
ers should definitely be allowed to do so, as this could encourage and help them
incorporate the content of WCO documents into their regional instruments, as
well as provide the Secretariat with a useful opportunity to conduct informal
discussions with observers during their visits to Brussels on customs aspects of
the work of regional organizations. For reference, we note that the same provi-
sion is reflected in the WCO Guidelines on Observers.

The Secretariat is of the opinion that regional organizations that request to
attend meetings of WCO bodies as observers should be invited to do so.!

Within the framework of comparative law, we note that the European Com-
munity was already in 2002 called a special case for the WCO, since it was
a full member of several main working bodies of the WCO.

8. In June 2003, at the 101/102 sessions of the Customs Cooperation Coun-
cil, which took place in Brussels from 26 to 28 June 2003,> the Guidelines on
observers were approved.® The purpose of the document is to introduce clear
and transparent principles that facilitate the invitation of observers whose par-
ticipation would be beneficial to the WCO.

Along with fixing the position of the WCO Secretariat in 2002 on the need
to invite customs and economic unions to sessions of the WCO working bodies,
the Guidelines fix the following procedural aspects:

' Observer Status (Item X on the Agenda). SPO116E1. Brussels, 11 November 2002. Policy
Commission. 48th session. Istanbul. —P. 8.

2 Points 116-118. (i) Observer status. Minutes of the 101st/102nd sessions of the Customs
Co-operation Council. (Brussels, 26 to 28 June 2003). Doc. SCO050E1. Brussels, 25 August
2003.—P. 1/27.

* Guidelines Concerning Observers. Annex to Doc. SPO129E1 — Observer Status. (Item X (a)
on the Agenda). Policy Commission. 49th session. Brussels, May 23, 2003.
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«The Secretariat s draft list of observers for each meeting should include all
regional organizations that have requested to attend meetings of the relevant
body or have recently corresponded with the Secretariat on any key topics on
the meeting s agenda.

1t should be stopped inviting regional organizations if they have not attend-
ed a meeting of the relevant WCO body within the last eighteen months or two
yearsy.

Here it is important to pay attention to the mandatory nature of the pres-
ence of regional organizations, including customs and economic unions, at
meetings of the working bodies of the Organization and their active participa-
tion in the WCO work. Otherwise, the interested subject (entity) may be exclud-
ed from the list of observers.

9. Analysis of the practice of interaction between the Commission and the
WCO, as well as legal instruments and tools, allows us to highlight the follow-
ing rights and obligations of observers in the WCO:

v exchange open information and documents of mutual interest;

v’ participate by invitation in events held by the WCO;

v hold joint meetings, consultations, scientific and practical seminars and
conferences on issues of mutual interest;

v’ take part in the discussion of the agenda of the meeting of the WCO work-
ing bodies;

v’ prepare a position, corrections and proposals on the agenda of the meet-
ing and working materials, as well as voice them at the sessions of the work-
ing bodies;

v" submit documents for consideration, written comments to the Secretari-
at documents;

v voice proposals for the modernization of WCO legal instruments and
tools, as well as programs for the development of customs regulation and trade
facilitation;

v" make proposals for making changes and additions to the draft final report
of the meeting of the WCO working body on issues that were voiced by the ob-
server;

v’ provide consultations and presentations on the agenda of the meeting;

v" influence through discussions on a particular issue or course of action be-
ing pursued;

v’ to participate with the Secretariat in correspondence during the interses-
sional period,

v’ provide technical knowledge, special information;
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v disseminate the views and experiences of the organizations and the regu-
latory sectors they represent;

v’ share with the WCO regional experience on customs regulation and trade
facilitation;

v be involved in the World Customs Organization projects;

v" download relevant working papers directly from the website of WCO
Members;

v’ take seats in the meeting room immediately behind the last row of seats
occupied by member delegations;

v do not have the right to vote;

v" if the chair of a WCO working body deems it necessary, observers may be
asked to leave the meeting room during voting.

In our opinion, the legal status of an observer gives broad powers to inter-
act with the WCO. In practice, the observer has the opportunity to represent the
interests of its organization, to express positions on any issue on the agenda of
the meeting, which is associated with its competence. The only limitation is the
lack of the right to vote, as well as the lack of competence in the formation of
the agenda of the session of the working body of the Organization.

10. The rules of procedure, as well as the established procedure for coopera-
tion with observers, do not contain normative restrictions on their participation
in the discussion of the agenda. On the contrary, the active involvement of ob-
servers in improving customs regulation at the WCO site is only welcomed by
the Secretariat. Another issue is that not all initiatives of observers can be taken
into account by the WCO working body. But there may be political and practi-
cal reasons for this.

If we are talking about regional entities, such as customs and economic
unions, then the organization of joint work and coordination of efforts of this
category of observers and WCO member countries that are the subject of a re-
gional association (customs or economic union) can become a solution to the
problem. Here, it is necessary to develop legal procedures for the interaction of
the executive body of the union, as an observer of the WCO (in whose compe-
tence are customs regulation issues) with the customs services of the member
states of this union on issues considered at the WCO site, as well as agreeing
a joint position on the agenda of the meeting in the Organization. The optimal
solution, in our opinion, is the creation of a permanent advisory body for inter-
action with the WCO, which includes experts from the executive body of the
customs or economic union and the customs authorities of the member states of
such a union.
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Full participation of customs and economic unions in the WCO work and
representation of the interests of such unions and their member states makes it
possible to monitor the development of international standards in the field of
customs regulation, analyze their compliance with the law of the union in the
field of customs regulation, bring information to the customs services of the
member states of the union and adopt coordinated decisions on expressing a po-
sition on the documents being developed. This allows the executive body of the
customs or economic union to ensure constant monitoring of the standards de-
veloped at the WCO platform and bring this information to the customs authori-
ties, which, regardless of participation in the events, will be able to keep abreast
of the acts being developed and the work being done in the WCO.

11. The WCO legal instruments and tools, as well as the internal acts of the
Organization, do not establish rules to whom an application should be sent to
obtain observer status at the WCO. However, following the logic, when the list
of observers is annually formed by the WCO Secretariat and brought to the at-
tention of the chairmen of its working bodies, such an appeal should be written
to the Secretary General of the World Customs Organization.

12. To date, the Eurasian Economic Commission has observer status due to
its participation in meetings of various WCO working bodies. In order not to
«lose» this status, it is necessary to use the opportunity and continue to actively
participate in the discussion of the substantive agenda of the WCO, fully exer-
cising the rights and obligations established for the observer.

An equally important issue is the organization on the Commission platform
the work on interaction between the customs services and the Commission, as
well as the development of a legal mechanism for cooperation in order to pro-
mote common interests in the World Customs Organization and implement the
Strategic Directions for the Development of Integration in this direction.
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2. ONTHE ORGANIZATION OF EFFECTIVE LEGAL RELATIONS
WITH THE WORLD CUSTOMS ORGANIZATION:
RECOMMENDATIONS FOR CUSTOMS AND ECONOMIC UNIONS'

The presented research material examines the legal issues of organizing in-
teraction between customs and economic unions with the World Customs Orga-
nization (WCO), including the issue of obtaining membership status in this in-
ternational organization.

Task

To formulate proposals for organizing practical interaction between customs and economic
unions with the World Customs Organization.

Conclusions

The research article is devoted to the development of effective legal relations between customs
and economic unions with the WCO in the current conditions of the functioning of the interna-
tional customs organization, as well as the development of Eurasian economic integration.

The subject of the study is the WCO legal instruments and tools, as well as the precedent of the
European Union (EU) in terms of the formation of perspective relations between the EU and the
WCO. The research material analyzes the organization of interaction with the WCO by authorized
bodies of customs and economic unions; it also proposes an Action Plan (roadmap) for the Eur-
asian Economic Union (EEU) to obtain the status of the WCO Member as part of the implementa-
tion of the Strategic Directions for the Development of Eurasian Economic Integration until 2025.
Based on the results of the study, conclusions and recommendations were formed within the
framework of cooperation between the Eurasian Economic Commission and the WCO.

Social Consequences

Conducting a study of the legal status of customs and economic unions in the WCO is associ-
ated with the implementation of clause 11.7.5. of the Strategic Directions for the Development
of Eurasian Economic Integration until 2025 (Strategic Directions) in terms of cooperation with
this international organization.

Practical value

The results of the study are of interest to the customs cooperation block of the Eurasian
Economic Commission (EEC), and can be used by specialists from customs and other executive
authorities in the EEU member states, EEC experts to organize and implement mutually
beneficial customs cooperation between the EEC and the WCO.

The article is recommended to researchers, teachers, students, graduate students and other
categories of students in the Russian Customs Academy, in other universities and the WCO
regional training centers in the specialties «Customs» and «Jurisprudence».

Originality/value

The research material is based on an analysis of the practical aspects of the EEC - WCO activities
and is the result of a comprehensive study of the issue of the legal and organizational basis for
obtaining the WCO Member status by economic and customs unions.

! Sergei Mozer. On the issue of the organization of effective legal relations with the World Customs
Organization: recommendations for customs and economic unions // Problems of Economics
and legal practice. — No 4.—2022. (Article) URL: http://customs-academy.net/?p=14597
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Introduction

In 2022 we completed a comprehensive study of the legal and organization-
al basis for obtaining the status of a member of the World Customs Organiza-
tion (WCO) by economic and customs unions. In the course of its preparation,
a number of tasks were fulfilled, including the study of the current state of rela-
tions between the Eurasian Economic Commission (EEC, Commission) and the
WCO; prospects to join the Eurasian Economic Union (EAEU) into the WCO;
studied the legal status of observers in the WCO, as well as the legal status of
the EU in the WCO; identified and analyzed the stages of consideration by the
international customs community of the issue of EU membership in the WCO;
considered EU activities in connection with the implementation of the appli-
cation for membership in the WCO; the competencies of the EU and its mem-
ber states in the WCO were examined; identified the risks associated with the
EU membership in the WCO; studied the legal consequences of amending the
Convention Establishing a Customs Co-operation Council (CCC Convention)
in connection with the granting the WCO member status to customs and eco-
nomic unions.

Along with this, we analyzed the legal and procedural aspects of obtaining
EU rights and obligations akin to those enjoyed by the WCO members; the pro-
cedural aspects of the EU participation in the WCO work, as well as the EU le-
gal instruments, coordinating the joint actions of the EU and its member states
in the WCO, were studied.

Worthy of attention, in our opinion, are practical proposals to customs and
economic unions on organizing interaction with the WCO, including as part of
a study of the issue of membership in this international organization, as well as
prepared practical proposals regarding the organization of cooperation with the
WCO in the implementation of the Strategic Directions for the Development of
Eurasian Economic Integration until 2025 (Strategic Directions). Let’s consid-
er such proposals.

1. On membership of customs and economic unions in the WCO

One of the purposes of this article is to prepare practical proposals for cus-
toms and economic unions to build productive relations with the WCO. Let us
imagine that the functionaries of the integration association, who are in charge
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of international customs cooperation, are tasked with developing mutually ben-
eficial relations with the WCO.

The author of this study is deeply convinced that the doors of the WCO are
open to any customs or economic union that is a subject of international law
and for which the issue of using the legal instruments and tools of this interna-
tional organization in its rule-making activities is relevant. Another question is
what legal status this or that integration economic association sees for itself in
the WCO.

Clause 11.7.5. of Strategic Directions provide for the following activi-
ties: «Development of cooperation with the World Customs Organization
(WCO): carrying out joint actions with member states aimed at obtaining the
Union’s membership status in the WCO; study of the possibility of joining the
Union to the fundamental documents of the WCO».!

It must be understood that customs and economic unions can only get ob-
server status, but not a member of the Organization, which unambiguously fol-
lows from Article II of the CCC Convention, in accordance with paragraph «d»
of which «The Council may admit representatives of non-Member Governments
or of international organizations in the capacity of observersy.

Of course, one can refer to the precedent of the European Communities (Eu-
ropean Union) of 2007 on their obtaining the so-called «membership» in the
WCO. However, the participants of this deal created it only for the European
Communities.

There is a point of view that EU does not have the WCO member status,
however, as interim measure, it was granted «rights akin to those enjoyed by
WCO Members». At the same time, to date, the WCO does not have any legal
interpretation of what should be understood by such a wording.

Despite this fact, in the official WCO information materials posted on the
Organization’s web page, the European Union, along with the states that are
WCO members, is listed as a member of the WCO in the European Region. Yes,
with a small remark — «Status akin to WCO membership»,? i.e. «status similar
to WCO membership».

! Strategic directions for the development of Eurasian economic integration until 2025 /
Approved by the Decision of the Supreme Eurasian Economic Council dated December 11,
2020 Ne 12 «On Strategic Directions for the Development of Eurasian Economic Integration
until 2025». URL: https://docs.eaeunion.org/docs/en-us/01428320/scd 12012021 12

2 World Customs Organization. Europe. Last update: 6/15/2022. — P. 4. URL: http://www.
wcoomd.org/-/media/wco/public/global/pdf/about-us/wco-members/list-of-members-with-
membership-date.pdf ?db=web
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On the other hand, one can take the opposite position, arguing that the EU
has the WCO member status. After all, in a narrow sense, legal status can be un-
derstood as a set of rights and obligations. In the case of the EU, rights and ob-
ligations similar to those enjoyed by WCO members were granted. Based on
this logical connection, it can be concluded that the EU was granted a legal sta-
tus similar to that of a WCO member. At the same time, it is not at all necessary
to refer to the official position of the United States in 2007, according to which,
a status similar to membership has no legal effect.

Therefore, if a customs or economic union has a serious intention to «get
involved» in a project related to obtaining WCO membership (which is im-
possible due to the rules of the CCC Convention), it must first of all be recog-
nized that the EU membership in the WCO is a real fact. And to confirm this,
the countries of this customs or economic union should obviously express their
agreement with the recommendation of the Customs Cooperation Council to
amend the Convention Establishing a Customs Cooperation Council (June 30,
2007), adopted during the 109/110 meeting of the WCO Council , June 28-30,
2007.

In a previously published study, we presented the results of an analysis of
the legal status of observers in the WCO.! Let us recall the rights and obliga-
tions that the WCO grants to this group of entities:

v’ «to exchange open information and documents of mutual interest;

v’ participate by invitation in events held by the WCO;

v" hold joint meetings, consultations, scientific and practical seminars and
conferences on issues of mutual interest;

v’ take part in the discussion of the agenda of the meeting of the working
bodies of the WCO;

v’ prepare a position, corrections and proposals on the agenda of the meet-
ing and working materials, as well as voice them at the sessions of the work-
ing bodies;

v’ submit documents for consideration, written comments to the documents
of the Secretariat;

v’ voice proposals for the modernization of WCO legal instruments and
tools, as well as programs for the development of customs administration and
trade facilitation;

' See Mozer S.V. Legal Instruments and Tools of the World Customs Organization: monograph
(in English). Moscow: Editorial and Publishing Department of the Russian Customs Academy,
2021. — 134 p. URL: http://customs-academy.net/?p=14071
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v" make proposals for making changes and additions to the draft final report
of the meeting of the WCO working body on issues that were voiced by the ob-
server;

v’ provide consultations and presentations on the agenda of the meeting;

v" influence through discussions on a particular issue or course of action be-
ing pursued;

v’ to participate with the Secretariat in correspondence during the interses-
sional period,

v’ provide technical knowledge, special information;

v’ disseminate the views and experiences of the organizations and the regu-
latory sectors they represent;

v’ share with the WCO regional experience on customs regulation and trade
facilitation;

v’ be involved in the projects of the World Customs Organization;

v" download relevant working papers directly from the website of WCO
Members;

v’ take seats in the meeting room immediately behind the last row of seats
occupied by member delegations;

v’ do not have the right to vote;

v' if the chair of a working body of the WCO deems it necessary, observers
may be asked to leave the meeting room during votingy.'

And now let’s ask ourselves the question, why should the customs and eco-
nomic union receive the status of a WCO member? To pay an annual contribu-
tion to the WCO budget of 1 million euros or more? What rights and obligations
does a customs or economic union actually receive, which it does not have in
the absence of the status of a WCO member? What are the real benefits of such
an alliance?

Some would say that a significant advantage is that a WCO member has the
right to vote and determine WCO policy on issues within its competence. Or
that the observer’s proposals are not always taken into account in the rule-mak-
ing process in various WCO bodies. However, who prevents member states that
form such a customs or economic union from representing and lobbying its in-
terests, being in the status of WCO members? The author’s practical experience
in interaction with the WCO shows that when creating a flexible mechanism for
cooperation between the member countries of the economic union and with the

' Mozer S.V. Analysis of the legal status of observers in the World Customs Organization //
Economic Problems and Legal Practice. — No 1. — 2022. URL: http://customs-academy.
net/?7p=14576
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correct, well-organized coordination of their actions on the WCO platform, in-
cluding before participating in meetings, such problems do not arise.

2. Organization of interaction with the WCO authorized bodies of cus-
toms and economic unions

1. Before starting to realize the intention of membership in the WCO, a cus-
toms or economic union needs to really understand what goals and objectives it
pursues. Moreover, before including the thesis of WCO membership as a stra-
tegic goal, for example, in the strategic documents of the economic union, it is
necessary to have a good preliminary analysis (report) of the consequences of
such an intention. For the situation looks uncomfortable when the countries of
the union make a decision to join the WCO, and then they begin to figure out
whether this is possible in principle.

2. To organize cooperation between the union and the international customs
organization, a supranational legal framework should be created, for example,
fixing in the main directions of the international activities of the union such
a goal as organizing cooperation between the union and the WCO. This goal can
be reflected in any other strategic documents of the union.

3. At the initial stage of building relations with the WCO, it is important for
a customs or economic union to create a legal basis for interaction. As a rule,
the WCO offers a model memorandum of understanding, which can be adjusted
to suit the interests of the parties. Usually, the conclusion of such a memoran-
dum is preceded by consultations with the WCO Secretariat, and when express-
ing consent, the supranational body of the union is required to issue an admin-
istrative act on the conclusion of a memorandum with the WCO.

4. The conclusion of a memorandum with the WCO at its headquarters can
be called the next stage.

5. From this moment on, the supranational body of the union, which is in
charge of customs administration, has 2 directions of movement.

The first is the active involvement in the work of various WCO bodies in
the status of an observer. We are talking about expert work on the current agen-
da of the WCO, for example, in the formation of legal instruments and tools of
the Organization, as well as consideration of topical issues of customs regula-
tion. For the WCO Secretariat, it is important that the observer be completely
immersed in the current issue. This is only welcome. The competence of ob-
servers is presented above.

Why should this be done? One day, the question may arise about the ad-
visability of involving one or another observer in relatively closed topics, in
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the consideration of which priority is given to the members of the Organiza-
tion. Another reason is that if, over time, the union expresses a desire to obtain
the status of a WCO member, then it will need to answer one of the questions —
what is the use of the membership of such an union for the WCO and what has
it really contributed to its work? Therefore, the formal presence of an observer
at WCO meetings or similar participation in its work may not have the best con-
sequences for a customs or economic union.

Often heard during the meeting of the working body of the WCO, the on-
ly phrase of the delegate on the agenda under consideration — we support or do
not support such an initiative — is not enough. We need a specific study of the
issues initiated by the WCO, the formation of a position and active participa-
tion in discussions.

For operational work with the WCO in this case, it is necessary to create
a working mechanism within the supranational body. This may be an informal
group of experts or an established working group that interacts directly with the
WCO on behalf of the supranational body.

The second is the creation of a legal mechanism for representing the in-
terests of the union together with the customs authorities of the member states
of the union. For this option, the optimal solution is to create an official work-
ing group at the level of the union, which will include representatives of the
supranational body of the union, as well as the customs authorities of its mem-
ber states.

6. The next step is the creation of a working group (see above — the official
working group) in the supranational body of the union for interaction with the
WCO, whose competence will include the following issues:

— preparation of conceptual approaches for consideration by the union and
the customs authorities of the member states of the current WCO agenda, rules
and procedures for their submission, discussion, as well as sending a position to
the WCO on topical issues on the WCO agenda;

— consideration by the union and the customs authorities of the member
states of the current WCO agenda, as well as the formation and coordination of
the positions of the member states on the agenda;

— consideration of proposals and formation of common approaches of mem-
ber states to build productive relations of the union with the WCO;

— development of customs cooperation and organization of practical inter-
action between the supranational body of the union, the customs authorities of
the member states with the WCO on issues of mutual interest;
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— consideration of other issues related to the implementation of the
union’s agenda in terms of cooperation with the WCO;

— study of the possibility of joining the union to the WCO legal instruments
and tools.

If the union intends to still obtain the status of a WCO member, the com-
petence of the working group should be expanded, providing for the following
competence for it:

carrying out joint actions with the member states of the union aimed at ob-
taining the status of a member in the WCO.

7. The working group cannot function effectively without the approval of
the rules of procedure or the regulations for the working group. This issue al-
so needs to be resolved in accordance with the established rules.

8. A customs or economic union requires a coordinated representation of
its interests in the WCO.

This will be possible thanks to the formation of a mechanism for interaction
between the union and the WCO, which defines the procedure for interaction
between the supranational body and the customs services of the member states
of the union, including mechanisms and procedures for agreeing and making
decisions with the customs authorities of the member states of the union.!

The full participation of the supranational body in the work of the WCO
and representation of the interests of the union and its member states makes
it possible to monitor the development of international standards in the field
of customs regulation, analyze their compliance with the law of the union in
the field of customs regulation, bring information to the customs services of
the member states of the union and make coordinated decisions on the expres-
sion positions on documents being developed, including legal instruments
and tools of the WCO. This allows the supranational body to ensure constant
monitoring of the standards developed at the WCO site and bring this infor-
mation to the customs authorities, which, regardless of participation in the
events, will be able to keep abreast of the acts being developed and the work
being done in the WCO.?

' From the strategy of the block on customs cooperation until 2025. Official resource of the
Eurasian Economic Commission. URL: https://eec.eacunion.org/upload/medialibrary/993/
STRATEGIYA-2025.pdf

2 Mozer S.V. Analysis of the legal status of observers in the World Customs Organization //
Economic Problems and Legal Practice. — Ne 1. — 2022. URL: http://customs-academy.
net/?p=14576
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In legal terms, it is required to develop conceptual approaches for consid-
eration by the union and its customs authorities the current WCO agenda, the
rules and procedures for their adoption, discussion, as well as sending a posi-
tion to the WCO on topical issues on the WCO agenda.

9. In the event that a customs or economic union has an intention to become
a member of the WCO, by analogy with the EU, it is required to develop an ac-
tion plan (roadmap), which displays the main stages of the implementation of
the intention to become a member, the expected result, the deadline for the im-
plementation of each stage, the performers, as well as the type of document.

Such an approach will make it possible to build a sequence of steps neces-
sary to achieve the goals — obtaining by the union the status of a member in the
WCO.

After the development, agreement by the Member States and approval of the
action plan (road map), the working group will be able to begin the effective im-
plementation of its tasks.

In this article, we examined a set of basic measures that deserve the atten-
tion of the authorized bodies of any customs or economic union when building
effective relations with the WCO, including when considering the issue of ob-
taining the legal status of a member in the WCO, which, in the author’s opin-
ion, has no tangible prospects soon.

3. Action plan (roadmap) for the Eurasian Economic Union
on obtaining the status of a WCO Member

Above, we have given recommendations to customs and economic unions
on how to organize effective work with the WCO. Among them (in the presence
of a formalized intention to become a member of the WCO) is the development
of an action plan (roadmap), which displays the main stages in the implementa-
tion of the intention to become a member, the expected result, the period for the
implementation of each stage, the executors, and the type of document.

It is obvious that in order to implement clause 11.7.5. of the Strategic Direc-
tions, the EEC and the member states of the Union will need to prepare a simi-
lar action plan (road map).

However, before we offer a plan of action, let’s pay attention to the previous-
ly announced fact. Thus, by the Decree of the EEC Council dated 05.04.2021
Ne 4 «On the action plan for the implementation of the Strategic Directions
for the Development of Eurasian Economic Integration until 2025y, the corre-
sponding action plan was approved. In the mentioned act of the Commission,
measures and implementation mechanisms are named in accordance with the

30



points of the Strategic Directions, the name of the event, the responsible exec-
utor (co-executor), the deadline for implementation and the form of implemen-
tation.

The Commission (Member of the Board (Minister) for Customs Coopera-
tion) is appointed as the responsible executor for «carrying out activities with
the Member States aimed at obtaining the status of a WCO member by the
Union and making the necessary decisions of the Union’s bodies». The co-ex-
ecutors are the Member States. The form of implementation of this event is the
acts of the Union bodies.!

In other words, by 2025, the bodies of the Union must develop the acts nec-
essary for the entry of the Union into the WCO.

Having analyzed the experience of the WCO in terms of granting EU mem-
bership, we have formulated the priority steps that need to be taken by the Com-
mission and the Member States of the Union to implement paragraph 11.7.5.
Strategic directions:

1. Organization of the work of the Commission and the Member

States of the Union

a) Establish a working group for interaction with the World Customs Orga-
nization, which is responsible for the implementation of paragraph 11.7.5 of the
Strategic Directions.?

b) Develop and approve the regulations for the activities of the working
group on interaction with the WCO.

¢) It is necessary to develop:

— an action plan (roadmap) for the Union to obtain the legal status of a mem-
ber in the WCO, as well as to join the WCO fundamental legal instruments and
tools;

—methodological approaches to study the possibility of joining the Union to
the WCO fundamental legal instruments and tools;

—alist of fundamental legal instruments and tools of the WCO, which, in the
opinion of the Member States, may become the object of analysis and be con-

! Order of the Council of the Eurasian Economic Commission dated April 5, 2021 Ne 4 «On
the action plan for the implementation of the Strategic Directions for the Development of
Eurasian Economic Integration until 2025». Alta - Soft. URL : https :// www . alta . en /
tamdoc / 21500004 /

2 Such a group was created by the Decree of the EEC Board dated March 29, 2022 Ne 55 «On
the working group for interaction with the World Customs Organizationy. IS Alta -Soft. URL:
https://www.alta.ru/tamdoc/22r00055/
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sidered within the framework of the implementation of paragraph 11.7.5 of the
Strategic Directions;

— conceptual approaches for the consideration by the Union and its customs
authorities of the current WCO agenda, the rules and procedures for their adop-
tion, discussion, as well as sending a position to the WCO on topical issues on
the WCO agenda;

— the methodology for conducting negotiations between the Commission
and the WCO for the purpose of the membership of the Union in the WCO.

2. Legal and organizational approaches for the Union to obtain the

status of a WCO member

a) Conduct a comprehensive study on the legal status of customs and eco-
nomic unions in the WCO based on the EU precedent.

b) Conduct research on the following issues:

—the relevance of the Union’s membership in the WCO (why is it necessary
from a practical point of view);

— the reasons for the membership of the Union in the WCO;

— legal issues related to the forthcoming request of the Union for WCO
membership, including the compliance of such a request with the Treaty on the
Eurasian Economic Union and other acts of the Union;

— national legislation (constitutional law) of the Member States in terms of
implementing the intention of the Union’s membership in the WCO;

— institutional issues: the right to vote in the WCO and the division of com-
petence between the Union and its member states;

— about the competence of the Union and the Member States, the practical
consequences that may arise as a result of the admission of the Union as a mem-
ber of the WCO;

— distribution of competence between the Union and its member states on is-
sues covered by the CCC Convention;

— financial issues: about the constant annual contributions of the Union to
the WCO budget and the methodology for their calculation;

—risks associated with obtaining the status of a WCO member by the Union;

— the current status of the Union and the Commission in relation to the
WCO:;

— practical results of the work of the Commission (Union) in the WCO;

— practical measures to consider the request of the Union in the WCO;

— relations of the Union with other intergovernmental organizations;

— about the benefits of WCO membership for the Union;

— about the benefits of membership of the Union for the WCO;
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— the likely impact of Union membership on the day-to-day activities of
WCO technical committees;

— the degree of participation of the Member States of the Union and the
Commission in various working bodies of the WCO.

3. Events

1. Conducting negotiations between the Commission and the WCO Secre-
tariat on membership in the Organization;

2. Decision by the Supreme Eurasian Economic Council to apply for WCO
membership;

3. Preparation of an instruction (in the form of an order) of the EEC Council
for the Commission to submit the request of the Union to the WCO and, if nec-
essary, to negotiate in order to obtain membership in the WCO;

4. Applying for WCO membership. Sending by the Commission to the WCO
Secretariat a letter indicating that the Supreme Eurasian Economic Council has
authorized the Commission to negotiate membership in the WCO and asks to
create a negotiating structure in the WCO to resolve this issue;

5. Submission by the WCO Secretariat of the issue of the Union’s member-
ship in the WCO at a meeting of the Policy Commission and the WCO Council;

6. Consideration by the Policy Commission and the WCO Council of the
Union’s application for membership in the WCO;

7. Creation of an effective negotiation structure;

8. Development and approval by the Commission and the WCO Secretariat
of the negotiation methodology for the Union’s membership in the WCO.

For example, negotiations should be bilateral, that is, between, on the one
hand, representatives of the Commission, and on the other hand, representa-
tives of the WCO.

Formation of two negotiating groups:

Establishment of a Union negotiating team, which consists exclusively of
Commission officials. The Member States of the Union participate in the nego-
tiations through the negotiating structure established by the Commission.

Establishment of a WCO negotiating group: this should be a small but rep-
resentative group of members, possibly consisting of the Chair and Vice Chairs
of the Council, and a few other members appointed as Vice Chairs to ensure the
best regional balance possible. This negotiating group is expected to be chaired
by the Chairman of the Council.

9. Preparation by the WCO Secretariat of a draft decision of the Coun-
cil, according to which, as a transitional measure pending the entry into
force of the amendment to Article XVIII of the Convention, the Union will
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be endowed with rights and obligations similar to those of WCO members
(rights and obligations akin to those of WCO Members);

10. Preparation by the Commission of a draft decision of the Supreme Eur-
asian Economic Council on the entry of the Union into the WCO and the fulfill-
ment of rights and obligations similar to membership on an interim basis;

11. Adoption of a decision by the Supreme Eurasian Economic Council on
the implementation of rights and obligations similar to temporary membership
of the Eurasian Economic Union in the World Customs Organization, as well as
the adoption of a declaration of competence of the EAEU on issues covered by
the Convention on Establishing a Customs Cooperation Council.

4. Legal acts of the Union necessary for the implementation

of clause 11.7.5 of the Strategic Directions

1. Regulations for the activities of the working group on interaction with the
WCO;

2. Action plan (roadmap) for the Union to obtain the legal status of a mem-
ber in the WCO, as well as accession to its fundamental legal instruments and
tools;

3. Methodological approaches to study the possibility of joining the Union
to the WCO fundamental legal instruments and tools;

4. List of fundamental legal instruments and tools of the WCO, to which the
Union plans to join in the implementation of paragraph 11.7.5. Strategic direc-
tions;

5. Conceptual approaches to the consideration by the Union and its customs
authorities of the current WCO agenda, the rules and procedures for their sub-
mission, discussion, as well as sending a position to the WCO on topical issues
on the WCO agenda;

6. Methodology for conducting negotiations between the Commission and
the WCO for the purpose of the membership of the Union in the WCO;

7. Decision of the EEC Council to send the request of the Union to the WCO
and, if necessary, conduct negotiations by the Commission in order to obtain
membership in the WCO;

8. Amending the Treaty on the Eurasian Economic Union (if necessary);

9. Decision of the Supreme Eurasian Economic Council on the fulfillment of
rights and obligations similar to interim membership of the EEU in the WCO;

10. Declaration of competence of the Union in matters covered by the Con-
vention establishing the Customs Cooperation Council,

11. Guiding principles for coordinating joint actions of the Union and Mem-
ber States in the WCO.
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In this research paper, we have identified individual activities, as well as le-
gal acts, that need to be considered when studying the implementation of clause
11.7.5. of Strategic directions in terms of cooperation with the WCO. This is the
so-called ideal scenario of a possible development of events.

According to the author, the experts of the Commission and Member States on
the way to the goal will face several factors that will not allow in the near future to
fully implement the Strategic Directions in terms of cooperation with the WCO:

— political factor;

— protection of national competence by member states on the way of the
Union’s movement to the status of membership in the WCO;

— lack of a flexible management mechanism (for this project) with the nec-
essary competence for prompt decision-making on a wide range of issues of
building promising relations with the WCO;

—lack of necessary legal instruments.

To date, the issue of continuing effective interaction between the Commis-
sion and the WCO remains extremely important. However, the next stage of
such work should be the transformation or qualitative transition of coopera-
tion between the Commission and the WCO to a new level — the interaction
of a united front of the Commission and Member States with this international
customs organization on behalf of the Union.

This does not mean that these two or three processes should not run in par-
allel. On the contrary, customs cooperation will only benefit when the Union in
the WCO is positioned at several levels:

— Commission — WCO;

— Member State of the Union — WCO;

— Commission + Member States of the Union — WCO.

In this regard, we note that the implementation of international activities by
the Commission with the international expert community, including on customs
regulation and trade facilitation at the WCO site, is regulated primarily by the
Treaty on the Eurasian Economic Union,' the Main Directions of Internation-
al Activities of the Eurasian Economic Union,” as well as the procedure for the
implementation of international cooperation by the Eurasian Economic Union.?

' Article 7 of the Treaty on the Eurasian Economic Union. URL:https://docs.cntd.en/
document/420205962

2 Approved annually by the Supreme Eurasian Economic Council.

3 Approved by the decision of the Supreme Eurasian Economic Council Ne 9 of December 23,
2014 «On the procedure for the implementation of international cooperation by the Eurasian
Economic Uniony.
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Not all procedural aspects of such cooperation are defined at the regulatory lev-
el. According to the author, excessive regulation of the procedural aspects of in-
ternational customs cooperation is inappropriate, and indeed impossible.

At the same time, such interaction benefits if, within the framework of the
structural divisions of the Commission responsible for organizing cooperation
with foreign partners, there is a clear understanding of such issues as regulatory
regulation, the competencies of the division, coordination of cooperation with-
in the division, planning and reporting, office work, participation in events in-
ternational customs cooperation, etc.

We are talking about internal regulations, in relation to the customs block of
the Commission — on the organization and procedure for the implementation of
international customs cooperation of the department of the block for customs
cooperation of the Commission.

We believe that in the near future the Commission will need to get acquaint-
ed with research materials on the implementation of the Strategic Directions for
the Development of Eurasian Economic Integration until 2025 in terms of co-
operation with the WCO. And we hope that the results of this study can be used
in expert work in practice.
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3. ORGANIZATIONAL AND LEGAL ASPECTS OF THE MEMBERSHIP
OF THE EUROPEAN COMMUNITIES IN THE WORLD CUSTOMS
ORGANIZATION AS A PRECEDENT FOR CUSTOMS
AND ECONOMIC UNIONS'

Task

To systematize the EC (EU) experience in terms of obtaining rights and obligations akin to those
enjoyed by the WCO members, including highlighting the actions and stages in connection with
the consideration of the EC application for membership in the World Customs Organization.
Conclusions

The research article is devoted to the issues of the EC (EU) legal status of in the WCO and the use
of the EC precedent for the implementation of the Strategic Directions for the Development of
Eurasian Economic Integration until 2025 (Strategic Directions) in terms of joint actions with
Member States aimed at obtaining the Union's membership status in the WCO.

The subject of the study is the activities and stages passed by the EC in the framework of in-
teraction with the WCO to change the legal status from an observer to akin to the WCO mem-
bership. The research paper presents in abstract form the legal instruments and legal struc-
tures that have been developed at the expert level to satisfy the EC application. The identified
activities, by analogy, can be used to develop an action plan (roadmap) for the Eurasian Eco-
nomic Union (EEU) to obtain the WCO member status.

Based on the results of the study, conclusions and recommendations were formed within the
framework of cooperation between the Eurasian Economic Commission and the WCO.

Social Consequences

Conducting a study of the legal status of customs and economic unions in the WCO is associ-
ated with the implementation of paragraph 11.7.5. of Strategic Directions in terms of cooper-
ation with this international organization.

Practical value

The results of the study are of interest to the customs cooperation block of the Eurasian Eco-
nomic Commission (EEC), and can be used by specialists from customs and other executive
authorities in the EEU member states, EEC experts to organize and implement mutually bene-
ficial customs cooperation between the EEC and the WCO.

The article is recommended to researchers, teachers, students, graduate students and other
categories of students in the Russian Customs Academy, in other universities and the WCO re-
gional training centers in the specialties «Customs» and «Jurisprudence».

Originality/value

The research material is based on an analysis of the practical aspects of the activities of the
EEC, the WCO and is the result of a comprehensive study of the issue of the legal and organi-
zational basis for obtaining the WCO member status by economic and customs unions.

! Sergei Mozer. Organizational and legal aspects of the European Communities membership in
the World Customs Organization as a precedent for customs and economic unions // Socio-
political Sciences. — Ne 4. —2022. (Article) URL: http://customs-academy.net/?p=14924
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The issues of developing effective interaction with the World Customs Or-
ganization (WCO) have been on the agenda of the Eurasian integration agen-
da since 2017, when the Memorandum of Understanding between the Eurasian
Economic Commission and the World Customs Organization was signed on
June 17, 2016, Brussels.! Over the past period, the Eurasian Economic Com-
mission (Commission, EEC) has become an active subject of legal relations
with the international customs community at the WCO site. This internation-
al customs organization permanently invites the Commission as an observer to
various meetings of its working bodies. It should be noted that such interaction
is bilateral, i.e. Commission — WCO. At the same time, there is no such cooper-
ation at the level of the Eurasian Economic Union (Union) and the WCO.

According to the author, the situation has changed conceptually with the
adoption of the Strategic Directions for the Development of Eurasian Economic
Integration until 20252 (Strategic Directions), in which, among other measures,
the development of cooperation with the WCO is secured through joint actions
with the Member States aimed at obtaining the status of a member by the Union
in the WCO; as well as the study of the possibility of joining the Union to the
fundamental WCO documents.’

The implementation of these intentions will significantly strengthen the po-
sitions of the Union and the Member States in the WCO and jointly defend the

' Memorandum of Understanding between the Eurasian Economic Commission and the World
Customs Organization of June 17, 2016 // Kadyrkulov M.A., Mozer S.V., Lipatova N.G. The
World Customs Organization as a Modern Institute for Improving Customs Administration
and Facilitating Trade Procedures: monograph. Lyubertsy: RIO of the Russian Customs
Academy, 2017. — P. 165. URL: http://customs-academy.net/?p=10587

2 Strategic directions for the development of Eurasian economic integration until 2025 /
Approved by the Decision of the Supreme Eurasian Economic Council dated December 11,
2020 Ne 12 «On Strategic directions for the development of Eurasian economic integration
until 2025». URL: https://docs.eaeunion.org/docs/en-us/01428320/scd 12012021 12

? Clause 11.7.5. of Strategic Directions for the Development of Eurasian Economic Integration
until 2025 / Approved by the Decision of the Supreme Eurasian Economic Council dated
December 11, 2020 Ne 12. «On Strategic Directions for the Development of Eurasian
Economic Integration until 2025». URL: https://docs.caeunion.org/docs/ru-ru/01428320/
scd 12012021 12
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interests of the Union and the Member States in this most important internation-
al organization.'

The need to study the legal status of customs and economic unions in the
WCO is also confirmed by a number of other circumstances, namely:

— there are no scientific and practical recommendations for customs and
economic unions on building relations with the WCO;?

— there is no action plan (roadmap) for interaction between the EEC and the
WCO;

— there is no analysis of the legal, institutional and financial implications of
the Union’s accession to the WCO;

— there is no analysis of the risks associated with the membership of the
Union in the WCO, including the distribution of competence of the Union and
its member states;

The above circumstances determine the relevance of this study in the con-
text of the implementation of the Strategic Directions.

For the purposes of implementing of the Strategic Directions in terms of
cooperation with the WCO, by order of the Board of the Eurasian Econom-
ic Commission Ne 55 dated March 29, 2022, a Working Group on Coopera-
tion with the World Customs Organization® (Working Group) was established.
On June 7", 2022 its first meeting was held, during which it became obvious
to the authorized experts of the customs authorities of the Member States of
the Union that it was necessary to study the precedent of the European Union
(EU)* in terms of obtaining rights and obligations akin to those enjoyed by
the WCO members.

! Mozer S.V. International legal status of observers in the World Customs Organization: an
analytical review / S.V. Mozer. M.: RIO of the Russian Customs Academy, 2021. —P. 5. URL:
http://customs-academy.net/?p=14345

2 Mozer S.V. On the issue of organizing effective legal relations with the World Customs
Organization: recommendations for customs and economic unions // Problems of Economics
and Legal Practice. — Ne 4. — 2022 .URL: http://customs-academy.net/?p=14597

> Order of the EEC Board dated March 29, 2022 Ne 55 «On the working group for
interaction with the World Customs Organizationy». IS Alta -Soft. URL: https://www.alta.ru/
tamdoc/22r00055/

* Note: On December 1, 2009, following the entry into force of the Treaty of Lisbon, the
successor to the European Community became the European Union (therefore, the concept of
the European Community has not been used since).
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We recall that in 2022, the author conducted a comprehensive study of the
legal and organizational foundations for obtaining WCO member status by eco-
nomic and customs unions.'

The purpose of this article is to reveal the experience of the EU in terms of
obtaining the so-called membership of an economic union in the WCO, includ-
ing the stages passed and steps taken in this regard.

In the event that a customs or economic union, represented by authorized
management bodies, sets the task, for example, to carry out joint actions with
the member states of the union aimed at obtaining the union’s membership sta-
tus in the WCO, it is required to study the EU precedent, as well as a clear un-
derstanding of what the EU had to go through to strike the political «deal» for-
malized in the Council Decision Ne 318 in June 2007.

The following is a complete list of steps taken by stakeholders to meet the
EU’s two applications for WCO membership.

The list of successive EU actions presented below, in our opinion, is of prac-
tical importance for the formation of an action plan (road map) for obtaining
the Union’s membership in the WCO based on the experience of the European
Communities. Actually, such an action plan has already been presented to the
attention of the scientific and expert community in one of the author’s research
articles.” We have identified the following 4 stages that the EU went through to
obtain the desired international legal status in the WCO:

Stage |

1. Conducting negotiations between the European Commission and the
WCO Secretariat on membership in the Organization.

2. Adoption of the decision of the Council of Ministers of the EC to apply
for membership in the WCO (adopted unanimously).

3. The Council of Ministers of the EU instructs the European Commission
(the EC) to submit an EU request to the WCO and, if necessary, to negotiate
with a view to obtaining membership in the WCO (March 2001).

4. The EU Council of Ministers authorizes the European Commission to ne-
gotiate an amendment to the Convention Establishing the Customs Cooperation
Council (Decision of 19 March 2001) (CCC Convention).

' See Mozer Sergei. On the issue of organizing effective and legal relations with the World
Customs Organization: recommendations for customs and economic unions // Problems of
Economics and Legal Practice. — No 4. —2022. URL: http://customs-academy.net/?p=14597

2 Ibid.
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5. Applying for the WCO membership. Letter dated 19 April 2001 from the
European Commission to the WCO Secretariat indicating that the Council of
the European Community has authorized the EC to negotiate an amendment to
the CCC Convention to allow the EU to become the WCO member.

In its letter, the Commission on the merits:

— Proposes a draft amendment to the CCC Convention that would allow the
EU to become a Contracting Party to the Convention;

— suggests possible means of facilitating the entry into force of such an
amendment;

— establishes a number of practical measures that may be taken prior to the
adoption of such an amendment to improve the participation of the EU in the
WCO work; and

— asks to create a negotiating structure in the WCO to resolve this issue.

6. WCO Secretariat circulates EC letter to all Members for information
(May 2001).

7. Conducting consultations of the WCO Secretariat with

— depositary of the Convention (Ministry of Foreign Affairs of Belgium);

— a specialist in international contract law (Legal Adviser of the WCO Sec-
retariat);

— Commission of the European Community;

— Familiarization with various published sources of information on EU
membership in some other intergovernmental organizations.

The goal is to obtain an initial position on the legal aspects of EU member-
ship in the WCO and prepare background material to form the basis for discus-
sions in the Policy Commission (PC) and the Council (May 2001).

8. Preparation by the WCO Secretariat of an information note (reference
material) dated 31.05.2001 «Request for Membership of the European Commu-
nity») for the 45th meeting of the PC (25-27 June 2001) in order to create a ba-
sis for discussions. The material contains the following elements:

— the current status of the EU in relation to the WCO (2001);

— legal and practical provisions adopted in the organizations of which the
European Community is a member (FAO and WTO);

— legal issues related to the EU request;

— practical arrangements for processing a request from the EU.

9. Formation of position by the WCO Secretariat (31.05.2001). The Poli-
cy Commission was invited to conduct a preliminary discussion of the issues
raised in the reference material (dated 31.05.2001) and make recommendations
to the Council regarding:
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a) the principle of starting negotiations with a view to

(1) EU membership in the WCO; and

(i1) in the short term, the introduction of measures aimed at facilitating the
participation of the EU in the work of the WCO; and

(b) if this principle is to be accepted, the procedures to be put in place for the
success of these negotiations.

10. Carrying out political discussions initiated by governments and the EU,
seeking a political solution (since the dissemination of the information note of
the WCO Secretariat dated May 31, 2002).

11. Planning for a preliminary discussion of the EC request at the PC and
Council meetings in June 2001.

12. Preliminary discussion of the EC request at the 45th meeting of the
WCO PC (25-27 June 2001) with the participation of the EC Director General
responsible for taxation and the customs union.

The following actual elements are considered:

— the current status of the EU in relation to the WCO (2001);

— legal and practical provisions adopted in the organizations of which the
EU is already a member (Food and Agriculture Organization of the United Na-
tions; World Trade Organization (WTO);

— legal issues related to the EU request.

13. Participation of the EC Director General responsible for taxation and the
customs union in the 45th meeting of the WCO PC (25-27 June 2001) in discus-
sions on the Secretariat’s approach to EU membership in the WCO, as well as
the submission of a Community request for membership.

14. Discussion of the EC application at the 97-98 meeting of the WCO
Council (28-30 June 2021). Event results:

The Chairman of the Council stated that there is no agreement in the Coun-
cil and the PC on the principle of starting negotiations on EU membership in
the WCO.

The Council agreed with the PC that it would be premature at this stage to set
up a working group to start a negotiation process or take provisional measures.

Many questions have been raised that require further study, incl. related not
only to customs matters, but also to the constitutional, legal or practical aspects
of the EU request.

Various national authorities will need to be consulted.

The most logical solution would be to postpone the response to the EU re-
quest (for a year — author’s note) until the end of Council meetings in June 2002
and leave this document open in order to give WCO members more time for
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consultation and reflection, and also to facilitate the collection of additional in-
formation.

The Chair asked the Secretary-General, through the Vice-Chairs, to draw
up a list of specific questions from Members that they considered merited fur-
ther study.

15. Participation of the EU representative in the 97-98 meeting of the WCO
Council (28-30 June 2021) when discussing this issue and presenting the Com-
munity request for membership, as well as explaining the motives (reasons) un-
derlying the EU request for membership.

Additional information for stage I

Creation of an effective negotiation structure

Proposals from the WCO Secretariat regarding practical arrangements for
processing a request from the EU. It is mentioned in the information note of
31.05.2001 «Request for membership of the European Community» to the 45th
meeting of the PC (25-27 June 2001):

Acceptance of the principle of EU membership as worthy of study, the con-
sequence is the initiation of a process of further consideration of issues leading
to negotiations on an acceptable outcome.

Adoption of the principle of starting negotiations with a view to EU mem-
bership in the WCO at Council meetings.

Development and harmonization of the methodology of negotiations with
the aim of EU membership in the WCO. Negotiations should be bilateral, that
is, between, on the one hand, representatives of the EU, and on the other, repre-
sentatives of the WCO.

Formation of two negotiating groups:

Establishment of a Community negotiating group composed exclusively of
EC officials. EU member states do not participate in the negotiations.

Establishment of a WCO negotiating group: this should be a small but rep-
resentative group of members, possibly consisting of the Chair and Vice Chairs
of the Council, and a few other members appointed as Vice Chairs to ensure the
best regional balance possible. The Chairman of the Council was supposed to
head this negotiating group.

Stagell

16. Formation by the Secretariat of the list of questions on the issues of EU
membership in the WCO (after the 97/98 Council meeting, June 28-30, 2001).

17. Preparation by the Secretariat of a list of questions on the issues of EU
membership in the WCO to the Policy Commission.
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18. A written request from the WCO Secretariat to the Vice-Chairs to see
if Members in their respective regions wish to propose any aspects of the EU
membership request that should be further explored (following the 97/98th
Council meeting on 28 — June 30, 2001).

19. Received by the Secretariat from the Vice-Chair, Delegate of the Unit-
ed Kingdom representing the European Region, with a list of possible topics for
study identified by Members in the European Region (22 October 2001).

20. Providing survey participants with a list of possible topics for study,
which were previously identified by member countries of the European Region.

21. Conducting consultations at the regional level by Vice-Chairs with WCO
members. The goal is to get an opinion on the consequences for the WCO of the
emergence of free trade areas and agreements, customs unions and other simi-
lar phenomena.

22. Formation by November 2001 by the WCO Secretariat of the question-
naire.

The aim is to assist member countries in deciding whether to start negoti-
ations given the EU’s membership in the WCO. Areas of study (6 questions):

— current status/aspirations of regional groupings around the world (execu-
tor — Vice Chairs, Secretariat);

— EU relations with other intergovernmental organizations (executor — EC,
Secretariat);

— relations of other regional groupings with intergovernmental organiza-
tions (executor — Vice-Chairmen, Secretariat);

— the benefits of EU membership in the WCO (executor — EU, Secretariat,
interested members);

— the competence of the EU and the EU member states in the case of EU
membership in the WCO (executor — the EU);

— the likely impact of EU membership on the day-to-day activities of WCO
technical committees (executed by the Secretariat).

Note: Questions were identified (agreed) by the WCO Policy Commission
at its 46th session in December 2001 and were requested by the PC, Secretary
General and WCO Members for a fact-based decision.

23. The WCO Secretariat considered it premature to consider the questions
that had been formed, although there was no doubt that they were of great im-
portance in the negotiations on EU membership in the WCO (voiced on No-
vember 6, 2001).

24. By the 46th meeting of the PC, December 10-12, 2001 (November 6,
2001), the WCO Secretariat formed the following positions:
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— in order to examine the issue of EU competence, it is necessary to send to
the EC copies of the agendas of all meetings of the WCO working bodies in the
last 12 months with a request to distinguish — for example, by color coding — be-
tween agenda items for which the EU will be responsible and those that will re-
main in the area of responsibility of individual members (note — in fact the pro-
posal was not implemented);

— it is proposed that the WCO Secretariat assess the possible impact of EU
membership on the day-to-day work of WCO technical committees by compar-
ing the degree of participation of EU Member States and the EC in (1) a commit-
tee of which the EU is a member (e.g. the HS Committee), and (ii) a committee,
in in which the EU participates as an observer (for example, the Law Enforce-
ment Committee) (note — the proposal was not implemented).

25. Consideration of the issue of EU membership in the WCO at the 46th
session of the PC (10 — 12 December 2001). Decisions taken:

— The WCO Secretariat has identified possible areas of study and fulfilled
its mandate;

— issues in the working paper that are of direct relevance to the EU and its
application for WCO accession will be referred to the EU for further comments,
inputs and research;

— at the regional level, the Vice-Chairs will consult with WCO members to
seek their views on the implications for the WCO of free trade areas and agree-
ments, customs unions and other such phenomena;

— the PC will revisit this issue in June 2002 based on inputs (positions) to be
received from the EU and the Vice Chairs.

26. In December 2001, the Policy Commission instructs the WCO Secretary
General to receive answers to the questions asked in accordance with the ques-
tionnaire developed by the Secretariat.

27. The Secretariat in December 2001 invited the EC to provide preliminary
information:

— about the relations that customs and economic groupings in the European
Region maintain with various intergovernmental organizations;

— about the benefits of EU membership for the WCO;

— on the competence, practical consequences that may arise as a result of the
EU’s admission as a member of the WCO.

The Secretariat’s formal letter of response was sent to the EU on 7 Febru-
ary 2002.

28. Submission by the European Community on April 24, 2002 to the WCO
Secretariat of materials (positions) on those research issues that are directly re-
lated to it:
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— distribution of competence between the EU and its member states;

— EU relations with other international organizations;

—why EU membership would be beneficial for the WCO.

29. Provision by Vice-Presidents of the views of the WCO members by re-
gion on the implications for the WCO of the emergence of free trade areas and
agreements, customs unions, etc.

—26.04.2002 — Deputy Chairman of the Asia-Pacific region.

—06.05.2002 — Deputy Chairman from the region of North Africa, the Near
and Middle East.

—May 17, 2002 — Deputy Chairman of the European Region of the WCO.

30. By the 47th PC meeting, June 24-26, 2002 (May 31, 2002), the WCO
Secretariat formed the following positions:

It was obvious and inappropriate for the WCO Secretariat to take a stand on
what is essentially a matter of national policy. In these circumstances, the Sec-
retariat limited itself to indicating that the options open to the PC could include
the following:

—to recommend to the Council to start negotiations with a view to EU mem-
bership, with the Secretariat tasked to prepare draft terms of reference;

— to recommend to the Council to defer consideration of this issue until
WCO priorities allow it to allocate the necessary time and resources;

— to recommend to the Council to reject the EU’s request for negotiations;

— to recommend to the Council not to take a decision on the EU request
for the time being, pending further consideration at the national level and/or
provision of additional information (to be determined by the Policy Commis-
sion).

31. 47th meeting of the WCO Policy Commission (24 — 26 June 2002). The
main results of the meeting:

The WCO Secretariat no longer sees a need for the PC to undertake any fur-
ther studies at this stage. The Head of the WCO Secretariat undertook to keep
the PC and the WCO Council informed of any developments that could be re-
ported to him in the course of political discussions.

The Policy Commission took note of the Secretary General’s remarks
and agreed with him that this issue (about EU membership in the WCO — au-
thor s note) should be left open. The Secretary General is requested to monitor
the situation and inform the PC and the Council when events occur that need to
be brought to their attention.

32. 99/100 Meeting of the WCO Council (27-29 June 2002). The main re-
sults of the meeting:
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The issue of EU membership in the WCO was considered. The Council took
note of the following information: The Chairman of the Council explained that
the Secretary General had informed the PC that the issue of EU membership in
the WCO was currently the subject of political discussions initiated by govern-
ments and the EU, and suggested that it be left open until found a political solu-
tion. The PC requested the Secretary General to monitor the situation and keep
the PC and Council informed of developments that need to be brought to their
attention.

Stage lll

33. Organization of contacts, holding meetings at the political level, includ-
ing negotiations between the EC and the WCO Secretariat on the submission of
a new application for EU membership in the WCO (in 2006).

34. Repeated request by the European Commission to the WCO Secretary
General for EU accession to the WCO (June 2006).

35. 55th session of the WCO Policy Commission (26 — 28 June 2006). The
main results of the meeting:

The Secretary General stated that in June 2006 he received a second request
from the EU for WCO membership and suggested that this issue be added to
agenda item XV of the 55th PC meeting (other matters). Thus, the issue of EU
membership in the WCO was re-submitted to the PC for consideration ex post
facto without providing an opportunity for member countries to discuss it with
the competent national authorities in advance. Accordingly, the substantive dis-
cussion during the 55th meeting of the WCO SP was not as long and deep as in
2001 and 2002.

36. Presentation by the Secretary General of the EU request for EU acces-
sion to the WCO at the 55th meeting of the PC (26 — 28 June 2006). The Secre-
tary General stated that any legal, institutional or financial implications of EU
accession to the WCO will be presented to the December 2006 PC meeting in
a report prepared by the Secretariat.

37. Submission of the EU request by the EC Director General for Taxa-
tion and Customs Union (TAXUD) at the 55th meeting of the PC (26 — 28 June
2006). The representative of the EU proposed an amendment to Article XVIII
of the CCC Convention.

38. The Policy Commission during its 55th meeting (26-28 June 2006) «re-
quested»* the WCO Secretariat to prepare a paper outlining the possible institu-
tional, legal and financial implications of EU membership in the WCO for dis-
cussion at the Commission meeting in December 2006 (from the speech of the

48



WCO Secretary General at the 107th/108th meeting of the WCO Council, June
29 — July 1, 2006).

*Author s note: in the materials of the 55th meeting of the WCO PC (see
paragraphs 234 — 244 of the report dated 06/28/2006) there is no such instruc-
tion («request»). The above is an initiative of the WCO Secretariat, but not an
instruction of the Policy Commission.

39. 107/108th Meeting of the WCO Council (29 June to 1 July 2006). The
event began the day after the completion of the 55th PC meeting. The analyzed
EU issues were not on the agenda of the Council meeting. The only source of
information about the EU re-application of June 2006 was the report of the 55th
meeting of the PC dated 28 June 2006 under the heading «political issues».

In fact, WCO members were not ready to discuss the issue of EU membership
in the WCO within the framework of the 107/108th meeting of the WCO Council.

The Secretary General informed the Council of the EU’s request for WCO
membership made at the 55th PC meeting (26-28 June 2006).

The Chairman of the Council suggested that it might be premature to discuss
the details of the EU request at this stage.

As a result of the 107/108th meeting, the WCO Council took note of the
EU’s request for WCO membership and requested the Secretariat to prepare
a paper on the institutional, financial and legal implications, taking into account
the questions raised regarding other regional groupings. It was noted that this
issue will be discussed on the basis of the Secretariat document not only by the
Policy Commission, but also at the upcoming regional meetings in order to pave
the way for a comprehensive discussion at the 2007 sessions of the Council.

40. Participation of the Director General for Taxation and Customs Union
(TAXUD) of the EC in the 107/108th meeting of the WCO Council (29 June to
1 July 2006). Theses were voiced on the reasons for the repeated sending of the
EU request to the WCO.

41. Council’s instruction to the WCO Secretariat to prepare a paper on the in-
stitutional, financial and legal implications (of EU membership in the WCO — au-
thor s note), taking into account the issues raised in relation to other regional group-
ings (June 29 to July 1, 2006).

42. Preparation by the WCO Secretariat of an information document (for the
56th PC meeting) on the institutional, financial and legal implications of EU acces-
sion to the WCO entitled «Request for Membership of the European Communi-
ties», dated 2 November 2006. Document structure:

— the current status of the EU in relation to the WCO;

— legal issues of the consequences of amendments to the CCC Convention;
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— institutional issues: the right to vote and the division of competencies be-
tween the EU and its member states;

— financial matters: about the constant annual contributions of the EU to the
WCO budget and the methodology for their calculation.

The operative part of the information paper (at the 56th meeting) invited the
Policy Commission to consider the EU’s renewed request for WCO member-
ship in order to pave the way for a comprehensive discussion of this issue at the
2007 meetings of the Council.

43. Preparation by the WCO Secretariat of a study (for the 56th PC meet-
ing) on the status of customs and economic unions and similar regional group-
ings around the world «Comparative analysis of the powers of various customs
unions and the European Communities» dated November 2, 2006.

44. Formation by the WCO Secretariat of the position dated November
2, 2006, including on the procedures for amending the CCC Convention and
granting EU membership in the WCO:

— preparation and approval of the wording of the necessary amendments to
the legal texts of the CCC Convention;

— the adoption of a formal decision of the Council setting out these amend-
ments, which must be approved by a two-thirds majority of the members pres-
ent at the meeting of the Council and having the right to vote;

—amendments to the CCC Convention should then be recommended by the
Council to the contracting parties to the CCC Convention,;

— contracting parties that accept the amendments must notify the Belgian
Foreign Ministry of their acceptance in writing;

— the amendments enter into force three months after the Belgian Ministry of
Foreign Affairs receives a written notification of the acceptance of such amend-
ments to the CCC Convention from all contracting parties to the convention;

—while the amendment procedure is pending, the Council may wish to adopt
a decision that can be implemented with immediate effect, giving the EU the
same rights and obligations (as amended) enjoyed by WCO members;

—such a decision of the Council must be approved by a two-thirds majority of
the members present at the meetings of the Council and having the right to vote.

45. 56th session of the WCO PC (December 5-7, 2006). The main results of
the meeting:

—reviewed the working paper of the WCO Secretariat on the institutional, fi-
nancial and legal implications of the EU’s accession to the WCO under the title
«Request for Membership of the European Communities» dated November 2,
2006.
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— The Secretary General (1) proposed to put the WCO relations with the EU
on a more formal basis, (2) committed to prepare a new working paper by the
Secretariat to respond to the various issues raised by the PC.

— Based on the results of the meeting, the Chairman of the PC stated that, in
general, the EU accession is supported, but some political and legal issues have
to be resolved.

46. Statement by the EC Director General for Taxation and Customs Union
at the 57th meeting of the PC (5-7 December 2006). The EU representative ap-
preciated the working paper of the WCO Secretariat on the institutional, finan-
cial and legal implications of the EU’s accession to the WCO, entitled «Re-
quest for membership of the European Communities» dated 2 November 2006,
and also stated the reasons for the EU’s application to seek membership in the
WCO in 2001.

47. Preparation by the WCO Secretariat of a package of proposals for grant-
ing the EU the status of a WCO member for consideration at the 57th meeting
of the Policy Commission (01.06.2007):

— a draft amendment to Article XVIII of the Convention establishing a Cus-
toms Cooperation Council allowing customs and economic unions to become
Contracting Parties to the Convention and hence members of the WCO;

— a draft recommendation of the Council required solely for the purposes of
formalizing the adoption of the aforementioned amendment and bringing it to
the attention of the WCO member governments for adoption;

— a draft decision of the Council, according to which, as an interim measure
pending the entry into force of the amendment to Article XVIII of the Conven-
tion, the European Communities will be endowed with rights and obligations
akin to those of WCO Members.

Along with this, in the WCO Secretariat prepared material dated 01.06.2007,
the thesis was put forward that the Council should be proposed to adopt a deci-
sion allowing the EU to have rights and obligations akin to those of WCO mem-
bership prior to ratification of the amendment to the CCC Convention.

In the operative part of the WCO Secretariat document dated 01.06.2007,
the PC was asked to decide whether it is ready to recommend to the Council to
take steps to allow customs and economic unions to become members of the Or-
ganization and take interim measures in favor of the EU.

If so, the PC is invited to study and, if necessary, recommend to the Council
for adoption the listed 3 draft documents.

48. Proposals of the European Commission of 14.05.2007 have been pre-
pared for a Council Decision on the accession of the European Communities to
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the World Customs Organization and the exercise of rights and obligations akin
to membership ad interim (COM(2007) 252 final.2007/0087 (ACC). Brussels,
14.5.2007):

— explanatory memorandum;

— proposals for a decision of the Council on the accession of the European
Communities to the World Customs Organization and the exercise of rights and
obligations akin to membership ad interim;

— declaration of competence of the European Communities in matters cov-
ered by the Convention establishing the Customs Cooperation Council.

— legislative financial report (statement).

49. Materials of the Council of the European Union dated 16.05.2007 on the
proposals sent on 14.05.2007 by the Commission for the decision of the Coun-
cil on the accession of the European Communities to the World Customs Orga-
nization and the fulfillment of rights and obligations akin to membership ad in-
terim have been prepared:

— explanatory memorandum,;

— proposals for a decision of the Council on the accession of the European
Communities to the World Customs Organization and the exercise of rights and
obligations akin to membership ad interim;

— declaration of competence of the European Communities in matters cov-
ered by the Convention Establishing a Customs Cooperation Council.

— legislative financial report (statement).

50. It was prepared materials of the Council of the European Union dated
20.05.2007 — Legislative acts and other instruments. Subject: Decision of the
Council on the exercise of rights and obligations akin to membership ad interim
of the European Communities in the World Customs Organization:

— decision of the Council to exercise rights and obligations akin to membership
ad interim by the European Communities in the World Customs Organization;

— declaration of competence of the European Communities in matters cov-
ered by the Convention establishing the Customs Cooperation Council.

51. Adoption of the decision of the Council of the EU of 25 June 2007
(2007/668/EC) on the exercise of rights and obligations akin to membership
ad interim by the European Community in the World Customs Organization, as
well as the declaration of competence of the European Communities in matters
covered by the Convention establishing the Customs Council cooperation (an-
nex to the decision of 25.06.2007).

52. 57th session of the WCO PC (June 25-27, 2007). The main results of the
meeting:
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The Secretary General stated the following:

— The WCO Secretariat proposes an interim solution that will allow the EU
to enjoy rights akin to membership until the amendment enters into force;

— a draft decision of the Council on the status of the EU in relation to the
WCO (01.06.2007) was drawn up in consultation with the EC;

— the draft Council decision setting out an interim solution pending the en-
try into force of this amendment concerns exclusively the EU.

The PC unanimously agreed to the amendments proposed by the group. It
recommended to the Council:

(a) adopt a draft recommendation (draft WCO recommendation to amend
the CCC Convention) for customs and economic unions to become members of
the WCO, and

(b) adopt a draft decision on the granting to the European Communities of
rights akin to membership, pending acceptance of the above recommendation
by all contracting Parties.

Stage IV

53. 109/110 WCO Council Meeting (28-30 June), WCO Headquarters,
Brussels. The main results of the meeting:

The Secretary General noted that the WCO Council is being asked to ap-
prove a two-stage process comprising the Council’s recommendation for an
amendment to the CCC Convention and a draft decision to be applied until the
amendments enter into force. He expressed the hope that six years after the EU
first asked for negotiations to join the WCO, the Organization could welcome
into its membership the largest economic grouping in the world.

The adoption of temporary measures that gave the EU rights and obliga-
tions akin those enjoyed by the WCO membership. The WCO Council adopt-
ed by acclamation:

—a draft Recommendation of the Customs Co-operation Council concerning
the amendment of the Convention Establishing a Customs Co-operation Coun-
cil (note — for customs and economic unions to become members of the WCO);

— a draft decision of the Council to give the EU rights and obligations akin
to those enjoyed by the WCO members, pending the entry into force of the
amendment to Article XVIII of the Convention.

Note: According to the decision of the Council, the European Communi-
ties were not granted membership or the status of a member of the WCO, but
rights and obligations akin to those enjoyed by the WCO Members.
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54. Participation of the EC Director General responsible for Taxation and
Customs Union (TAXUD) in the 109/110 meeting of the WCO Council (28-30
June) in discussions on the agenda of the meeting regarding the satisfaction of
the Community request for WCO membership.

55.119/120 WCO Council Meetings, 28-30 June 2012. The WCO Secretar-
1at review on the EU Statue at WCO.

56. Development of guidelines « WCO Membership: Ensuring Community Co-
ordination». The document was prepared by the General Secretariat of the Council
of the European Union and submitted to the Working Party on the Customs Union
(customs law and policy) on 22 April 2008 on the subject of «kEU membership in the
World Customs Organization — Ensuring Community Coordinationy.

The above list of activities that were implemented by the EU to obtain rights
and obligation akin to those enjoyed by the WCO members in the period from
2001-2008 is formalized in 56 steps and conditionally divided by us into 4 stages.

The study of this list allows us to formulate a comprehensive view on the issues
of membership of the customs and economic union in the WCO and, most impor-
tantly, to convey to the experts of the Working Group on Interaction with the WCO'
that the implementation of clause 11.7.5. of Strategic Direction in terms of «carry-
ing out joint actions with member states aimed at obtaining by the Union a status of
the WCO member»? requires an integrated approach and is not an easy task.

According to the author, the formulated list is of interest for expert work at the
site of the customs cooperation block of the Commission associated with the forth-
coming development of an action plan for the Union in terms of carrying out joint
actions with member states aimed at obtaining the status of the WCO member.

At the same time, organizational and legal approaches can be used as a basis
for discussions (organization of the work of the Commission and the Member
States of the Union; legal and organizational approaches for the Union to obtain
the status of a WCO member; activities; legal acts of the Union necessary for
the implementation of paragraph 11.7.5. of the Strategic Directions) formulated
by the author for these purposes in a separate research material.?

! Order ofthe EEC Board dated March 29,2022 Ne 55 «On the working group for interaction with
the World Customs Organizationy». IS Alta -Soft. URL: https://www.alta.ru/tamdoc/22r00055/

2 Strategic directions for the development of Eurasian economic integration until 2025 /
Approved by the Decision of the Supreme Eurasian Economic Council dated December 11,
2020 No. 12. “On Strategic directions for the development of Eurasian economic integration
until 2025”. URL: https://docs.eacunion.org/docs/en-us/01428320/scd 12012021 12

3 Mozer S.V. On the issue of organizing effective and legal relations with the World Customs
Organization: recommendations for customs and economic unions // Problems of Economics
and Legal Practice. — Ne 4. —2022. URL: http://customs-academy.net/?p=14597
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4. ANALYSIS OF THE LEGAL INSTRUMENTS OF THE EUROPEAN
UNION REGULATING ITS LEGAL STATUS IN THE WORLD
CUSTOMS ORGANIZATION'

Task

To systematize and analyze the EU legal instruments and tools developed by authorized
European institutions in connection with the consideration of an application for membership
in the World Customs Organization.

Conclusions

The research article is devoted to the issue of the EU legal status in the WCO and the use of
the EU precedent for the implementation of the Strategic Directions for the Development of
Eurasian Economic Integration until 2025 (Strategic Directions) in terms of joint actions with
Member States aimed at obtaining the Union's membership status in the WCO.

The subject of the study is the EU approaches to the legal status in the WCO; explanatory
memorandum of the European Commission on WCO membership; Council decision on the
accession of the European Communities to the World Customs Organization and the exercise
of rights and obligations akin to membership ad interim; Declaration of competence by the
European Communities in matters covered by the Convention establishing a Customs Co-
operation Council.

The analysis of the EU legal instruments in relation to the WCO membership can be used to
develop legal tools for the Eurasian Economic Union (EEU) to obtain the status of the WCO
member in the course of implementing the Strategic Directions.

Social Consequences

Conducting a study of the legal status of customs and economic unions in the WCO is associated
with the implementation of paragraph 11.7.5. of Strategic Directions in terms of cooperation
with this international organization.

Practical value

The results of the study are of interest to the customs cooperation block of the Eurasian
Economic Commission (EEC), and can be used by specialists from customs and other executive
authorities in the EEU member states, EEC experts to organize and implement mutually
beneficial customs cooperation between the EEC and the WCO.

The article is recommended to researchers, teachers, students, graduate students and other
categories of students in the Russian Customs Academy, in other universities and the WCO
regional training centers in the specialties «Customs» and «Jurisprudence».

Originality/value

The research material is based on an analysis of the practical aspects of the activities of the EU,
the WCO and is the result of a comprehensive study of the issue of the legal and organizational
basis for obtaining the WCO member status by economic and customs unions.

Keywords: The World Customs Organization, the WCO, the Eurasian Economic Union, EEU, the Eur-
asian Economic Commission, EEC, European Communities, European Union, EU, EC, customs regulation,
customs administration, international customs law, customs, customs and economic union, legal instru-

ments and tools.

' Mozer Sergei. Analysis of the legal instruments of the European Union regulating its legal
status in the World Customs Organization// Problems of economics and legal practice. —

Ne5. —2022 (Article). URL: http://customs-academy.net/?p=15114
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Introduction

This article is a continuation of the study of the implementation of the Stra-
tegic Directions for the Development of Eurasian Economic Integration until
2025" (Strategic Directions), in terms of developing cooperation with the World
Customs Organization (WCO, Organization) through joint actions with Mem-
ber States aimed at obtaining the Union’s membership status in the WCO.?

A series of meetings of the Working Group on Interaction with the World
Customs Organization (Working Group)® held in 2022 at the expert level in the
Eurasian Economic Commission revealed the need for the preparation of ana-
lytical materials that characterize the precedent of the European Union (EU) in
relation to membership in the World Customs Organization. Of particular inter-
est is the analysis of EU legal instruments in this aspect. However, to date, there
is no such a comprehensive analysis at the scientific and expert level. This argu-
ment determines the relevance of this study, as well as its practical significance
for expert work in the Working Group.

1. Legal approaches of the EU to the legal status in the WCO

Exploring the legal status of the EU in the WCO, we also turned to the le-
gal acts of the European Union. If we are talking about the EU precedent in the
WCO, which can be used by other customs and economic unions in order to ob-
tain a status bigger than the status of an «observer» and «akin to» the status of
the WCO member, then EU legal approaches and adopted acts are of interest for
these purposes at the expert level.

Among the considered acts there are 4 documents, of which the final one is
the decision of the EU Council of June 25, 2007 on the implementation of rights

! See paragraph 11.7.5. of Strategic Directions for the Development of Eurasian Economic
Integration until 2025 / Approved by the Decision of the Supreme Eurasian Economic Council
dated December 11, 2020 Ne 12. «On Strategic Directions for the Development of Eurasian
Economic Integration until 2025». URL: https://docs.ecacunion.org/docs/en-us/01428320/
scd 12012021 12

2 Mozer S.V. Organizational and legal aspects of the European Communities membership in
the World Customs Organization as a precedent for customs and economic unions // Socio-
political Sciences.— Ne 4. — 2022. URL: http://customs-academy.net/?p=14924; Mozer S.V.
On the issue of the organization of effective legal relations with the World Customs
Organization: recommendations for customs and economic unions // Problems of Economics
and legal practice. — Ne 4, — 2022. URL: http://customs-academy.net/?p=14597

* Order of the EEC Board dated March 29, 2022 Ne 55 «On the Working Group for
Interaction with the World Customs Organization». IS Alta -Soft. URL: https://www.alta.ru/
tamdoc/22r00055/
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and obligations akin to membership ad interim by the European Communities
in the World Customs Organization:'

1) proposal of the European Commission (EC) dated 14.05.2007 for
a Council decision on the accession of the European Communities to the World
Customs Organization and the exercise of rights and obligations akin to mem-
bership ad interim:?

— Explanatory Memorandum,;

— Proposal for a Council decision on the accession of the European Commu-
nities to the World Customs Organization and the exercise of rights and obliga-
tions akin to membership ad interim;?

— Declaration of competence by the European Communities in matters cov-
ered by the Convention establishing a Customs Co-operation Council,;

— Legislative financial statement.

2) materials of the Council of the European Union dated 16.05.2007 on
the Proposal for a Council decision on the accession of the European Commu-
nities to the World Customs Organization and the exercise of rights and obliga-
tions akin to membership ad interim:*

— Explanatory Memorandum,;

— Proposal for a Council decision on the accession of the European Commu-
nities to the World Customs Organization and the exercise of rights and obliga-
tions akin to membership ad interim;

! Council decision of 25 June 2007 on the exercise of rights and obligations akin to membership
to ad interim by the European Community in the World Customs Organization (2007/668/
ECQ). Official Journal of the European Union. L 274/11. URL: https://eur-lex.europa.eu/legal-
content/ GA/TXT/?uri=CELEX:32007D0668

2 Proposal for a Council decision on the accession of the European Communities to the World
Customs Organization and the exercise of rights and obligations akin to membership ad
interim (presented by the Commission). Commission of the European Communities. COM(
2007) 252 final. 2007/0087 (ACC). Brussels, 14.5.2007. URL: https://eur-lex.europa.cu/
legal-content/EN/TXT/PDF/?uri=CELEX:52007PC0252&from=EN

3 Proposal for a Council decision on the accession of the European Communities to the World
Customs Organization and the exercise of rights and obligations akin to membership ad
interim (presented by the Commission).

* Proposal for a Council decision on the accession of the European Communities to the World
Customs Organization and the exercise of rights and obligations akin to membership ad
interim (presented by the Commission). Commission of the European Communities. COM(
2007) 252 final. 2007/0087 (ACC). Brussels, 14.5.2007 // Interinstitutional File: 2007/0087
(ACC). 9692/07. UD50. ENFOCUSTOM 51. COMER 72. Council of the European Union.
Brussels, 16 May 2007. URL: https://www.psp.cz/doc/00/02/23/00022310.pdf
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— Declaration of competence by the European Communities in matters cov-
ered by the Convention establishing a Customs Co-operation Council;

— Legislative financial statement.

3) materials of the Council of the European Union of 20.06.2007 on the
decision of the Council Decision on the Exercise of Rights and Obligations akin
to Membership ad Interim by the European Community in the World Customs
Organization.'

— Council Decision of on the exercise of rights and obligations akin to mem-
bership ad interim by the European Community in the World Customs Organi-
zation;

— Declaration of competence by the European Community in matters cov-
ered by the Convention establishing a Customs Cooperation Council.?

4) decision of the Council of June 25, 2007 (2007/668/EC) on the exer-
cise of rights and obligations akin to membership to ad interim by the Euro-
pean Community in the World Customs Organization,® as well as an annex
to the decision — a Declaration of competence by the European Communi-
ty in matters covered by the Convention establishing a Customs Cooperation
Council* .

5) «Guidelines. WCO Membership: Ensuring Community Coordinationy,
prepared by the General Secretariat of the Council of the European Union for
the Working Party on Customs Union (Customs Legislation and Policy).’

! Legislative acts and other instruments. Subject: Council Decision on the Exercise of Rights
and Obligations akin to Membership ad Interim by the European Community in the World
Customs Organization. Interinstitutional File: 2007/0087 (ACC). 10764/1/07. REV 1(en). UD
59. UD 59 ENFOCUSTOM 67. COMER 94. Council of the European Union. Brussels, 20
June 2007. URL: https://www.eumonitor.nl/9353000/1/j4nvgs5kjg27kof jOvvik7mlc3gyxp/
vi7jgt6abdy6/f=/10764 1 07 rev_1.pdf

2 Declaration of competence by the European Community in matters covered by the Convention
establishing a Customs Cooperation Council.

* Council decision of 25 June 2007 on the exercise of rights and obligations akin to membership
to ad interim by the European Community in the World Customs Organization (2007/668/
ECQ). Official Journal of the European Union. L 274/11. URL: https://eur-lex.curopa.cu/legal-
content/GA/TXT/?uri=CELEX:32007D0668

4+ Declaration of competence by the European Community in matters covered by the Convention
establishing a Customs Cooperation Council.

5 Guidelines. WCO Membership: Ensuring Community Coordination. Doc 8594/08. UD 63.
Council of the European Union. Brussels, 22 April 2008. URL: https://data.consilium.europa.
eu/doc/document/ST%208594%202008%20INIT/EN/pdf
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Let’s look at the chronology of events. The WCO Council at its 109/110 ses-
sion, which took place on June 28-30, 2007,' adopted Decision Ne 318, which
granted the EU, as an interim measure, rights akin to those enjoyed by the WCO
members. On the eve of this event, on June 25-27, the 57th session of the WCO
Policy Commission (PC) was held, which sent the same decision in the form of
a draft for consideration and approval by the Council.

1.5 months before the consideration of the issue of EU «membershipy in the
WCO, the European Commission on May 14, 2007 sent proposals to the EU
Council for the adoption of a Council decision on the exercise of rights and ob-
ligations akin to membership to ad interim by the European Community in the
World Customs Organization.? This package includes an explanatory memoran-
dum, a draft decision of the EU Council (proposals), a declaration of compe-
tence of the European Communities, as well as a legislative financial statement.

Two days later, on May 16, 2022, the materials of the Council of the EU
were prepared,’ the content of which mirrors the sent package of documents
of the European Commission dated May 14, 2022. Almost a month later, on
June 20, 2007, the expert community got acquainted with the draft decision of
the Council and the declaration of competence of the European Communities,*
which were adopted a week later on June 25, 2022.°

' At the WCO Headquarters in Brussels.

2 Council decision of 25 June 2007 on the exercise of rights and obligations akin to membership
to ad interim by the European Community in the World Customs Organization (2007/668/
ECQ). Official Journal of the European Union. L 274/11. URL: https://eur-lex.europa.eu/legal-
content/ GA/TXT/?uri=CELEX:32007D0668

3 Proposal for a Council decision on the accession of the European Communities to the World
Customs Organization and the exercise of rights and obligations akin to membership ad
interim (presented by the Commission). Commission of the European Communities. COM(
2007) 252 final. 2007/0087 (ACC). Brussels, 14.5.2007 // Interinstitutional File: 2007/0087
(ACC). 9692/07. UD50. ENFOCUSTOM 51. COMER 72. Council of the European Union.
Brussels, 16 May 2007. URL: https://www.psp.cz/doc/00/02/23/00022310.pdf

+ Legislative acts and other instruments. Subject: Council decision on the exercise of rights and
obligations akin to membership ad interim by the European Community in the World Customs
Organization. Interinstitutional File: 2007/0087 (ACC). 10764/1/07. REV 1(en). UD 59. UD
59 ENFOCUSTOM 67. COMER 94. Council of the European Union. Brussels, Brussels, 20
June 2007. URL: https://www.eumonitor.nl/9353000/1/j4nvgsSkjg27kof jOvvik7mlc3gyxp/
vi7jgt6abdy6/f=/10764 1 07 rev_1.pdf

5 Council decision of 25 June 2007 on the exercise of rights and obligations akin to membership
to ad interim by the European Community in the World Customs Organization (2007/668/
EC). Official Journal of the European Union. L 274/11. URL: https://eur-lex.europa.eu/legal-
content/GA/TXT/?uri=CELEX:32007D0668
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For reference, we note that in the materials of the EU Council 0 20.06.2007
and the decision of 25.06.2007 there is no explanatory memorandum and a leg-
islative financial statement.

It is obvious that the named acts, as well as the steps taken by the EU, were
successfully developed and implemented, taking into account the preliminary
consultations and agreements reached by the European Commission, the WCO
Secretariat and interested parties.

2. European Commission Explanatory Memorandum
on the WCO Membership

Let’s consider the explanatory memorandum contained in the proposals of
the European Commission dated 14.05.2007 for the decision of the Council
on the exercise of rights and obligations akin to membership to ad interim by
the European Community in the World Customs Organization. We add that the
memorandum briefly describes the history of the issue and the steps taken by
the EU towards «membership» in the Organization. For the purposes of com-
parative analysis regarding the submission of information by the WCO Secre-
tariat and the European Commission, we present it in full.

The memorandum notes that the decision of the EU Council that the Eu-
ropean Community' should seek for membership in the WCO was adopted on
March 19, 2001. In this regard, the EU Council authorized the Commission to
negotiate with the WCO on EU membership in this organization. Based on this
decision, the EU applied for WCO membership in April 2001.? The issue of EU
membership in the WCO was considered in 2001 at the June meeting of the
WCO Council,? as well as at subsequent meetings in December 2001 and June
2002. At that time several countries opposed it, and in 2002 the WCO Coun-
cil left this issue open waiting for a political solution to emerge. Following
contacts at political level, the above request was again presented to the WCO
Council in June 2006. This time the proposal was approved and in December

' On December 1, 2009, after the entry into force of the Treaty of Lisbon, the successor of the
European Community became the European Union (therefore, the concept of the European
Community has not been used since).

2 Proposal for a Council decision on the accession of the European Communities to the World
Customs Organization and the exercise of rights and obligations akin to membership ad
interim (presented by the Commission). Commission of the European Communities. COM(
2007) 252 final. 2007/0087 (ACC). Brussels, 14.5.2007. — P.2. URL: https://eur-lex.curopa.
eu/legal-content/EN/TXT/PDF/?uri=CELEX:52007PC0252&from=EN

* The WCO Council is the highest decision-making body of the World Customs Organization,
including all members at the level of heads of customs services.
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2006 the WCO Council and then the WCO PC! examined the legal, voting and
budgetary issues pertinent to the membership of the European Community in
the WCO.?

Throughout its work, the Commission has kept Member States in the Cus-
toms Policy Group informed of the progress of the review and the practical im-
plications of potential WCO membership. It is noteworthy that at that time the
EU participated in the work of those WCO bodies that were created by inter-
national treaties or agreements to which the EU was a party.’> As for the work
of the EU in other WCO bodies, it could only participate as an observer, and in
some cases a special invitation was required (for example, PC meetings).

As a member of the WCO, the European Community would be entitled to
participate in all of its bodies, which are open to general membership, and to be
elected to elected bodies. It should be noted that customs matters were the ex-
clusive competence of the Community by virtue of the Treaty establishing the
European Community and secondary legislation, most importantly the EU Cus-
toms Code. There is also some acquis in the area of customs cooperation relat-
ed to customs offences and other matters related to EU Member States compe-
tences, as regulated by title VI of the Treaty establishing the European Union.*

To advance the issue of obtaining the necessary status for the EU in the
WCO, it was necessary to resolve the issue of the competence of the Commu-
nity and its member states in the WCO.

In this regard, the explanatory memorandum dated 14.05.2007 notes that the
relevant provisions are fixed in the declaration on the Community competence
in the World Customs Organization in the field of customs.® In all WCO bodies,
the position of the Community on issues within the competence of the Commu-
nity will be formed. In turn, for matters falling under national competence, EU
Member States should strive to adopt a common position in order to ensure the

' Policy Commission of the World Customs Organization.

2 Proposal for a Council decision on the accession of the European Communities to the World
Customs Organization and the exercise of rights and obligations akin to membership ad
interim (presented by the Commission). Commission of the European Communities. COM(
2007) 252 final. 2007/0087 (ACC). Brussels, 14.5.2007. — P.2. URL: https://eur-lex.europa.
eu/legal-content/EN/TXT/PDF/?uri=CELEX:52007PC0252&from=EN

* For example, the Agreement on Customs Valuation, the Harmonized System, the Revised
Kyoto Convention.

+ Ibid. — P.3.

5 A declaration of Community competence to the World Customs Organization in the field of
customs matters.
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unity of external representation of the Community and its Member States, as re-
quired by the case law of the European Court of Justice.'

According to the explanatory memorandum, Coordinated Community posi-
tions will be established in the Council’s Customs Union (Legislation and Pol-
icy) Working Party or in the Customs Code Committee. On issues subject to
Community competence, the European Community casts a number of votes
equal to the number of its EU Member States in line with established practice
in the World Customs Organization administered Conventions (e.g. the Revised
Kyoto Convention, the Istanbul Convention) and the World Trade Organiza-
tion.?

IX §1 Marrakesh Agreement Establishing the World Trade Organization
(Marrakesh, April 15, 1994),° «Where the European Communities exercise
their right to vote, they shall have a number of votes equal to the number of their
member States which are Members of the WTO». An exception is the HS Con-
vention, where the European Community, together with its Member States, as
contracting party has only one vote.

It also stipulates that EU Member States will continue to pay their member-
ship fees to the WCO, which was recognized by the Council in its decision of
19 March 2001.

The European Community will pay an annual contribution to the WCO to
strengthen the work of the Organization and to cover additional administra-
tive expenses. The EC contribution will be such that the combined EU Member
States and EC contributions to the WCO reflect the weight and importance of
the European Community in international trade and customs matters. The over-
all share of contribution of the EC and EU Member States to the WCO will al-
so be comparable in relative terms to the combined contributions to the WTO.?

The Community contribution would bring the combined contribution of
the EC and the EU Member States to less than 38% of the total of the World

' Opinion 1/94 of the ECJ, ECR 1994, 1-5267 §108. URL: https://eur-lex.europa.eu/resource.

html?uri=cellar:3568c114-591b-4373-bb72-53523{fd70ce.0002.03/DOC _1&format=PDF

Proposal for a Council decision on the accession of the European Communities to the World

Customs Organization and the exercise of rights and obligations akin to membership ad

interim (presented by the Commission). Commission of the European Communities. COM(

2007) 252 final. 2007/0087 (ACC). Brussels, 14.5.2007. — P.3. URL: https://eur-lex.europa.

eu/legal-content/EN/TXT/PDF/?uri=CELEX:52007PC0252&from=EN

* Marrakesh Agreement Establishing the World Trade Organization (Marrakesh, April 15,
1994).URL: https://www.wto.org/english/docs_e/legal e/04-wto_e.htm

+ Ibid.

5 Ibid.
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Customs Organization, while in the case of the World Trade Organization it
amounts to about 42%, calculated on the basis of share of world trade.

The WCO, the explanatory memorandum notes, will have to modify the
Convention establishing a Customs Co-operation Council (CCC Convention)
to enable accession of customs and economic unions inter alia the Europe-
an Community. The Council of the WCO at its 109th/110th session of June
2007 is expected to adopt a decision to amend the Convention. The amend-
ment will enter into force after all WCO members have given written notifi-
cation of their acceptance of the amendment. Once the Convention has been
modified, the European Community will be able to deposit a legal instrument
of accession.

In addition, the WCO Council at its 109th/110th session of June 2007 is al-
so expected to adopt a decision in order to allow the EC to temporarily exer-
cise the rights and obligations which are akin to a member s with immediate ef-
fect. Member States are called upon to support these two decisions of the WCO
Council in the interest of the EC.?

Further, it is stated that the EU will be in a position to accept the interim
status. In addition, the explanatory memorandum briefly reflects topics such as
stakeholder consultation and impact assessment, legal elements, proposals to
the Council of the EU, budgetary implications.

3. Decision of the Council of the EU on the accession

of the European Communities to the World Customs Organization
and the exercise of rights and obligations akin

to membership ad interim: an analysis of problematic issues

We noted above that the proposals of the EC dated 14.05.2007 for the deci-
sion of the Council on the accession of the European Communities to the WCO
and the exercise of rights and obligations akin to membership ad interim® con-
tained (1) an Explanatory Memorandum, (2) proposal for a Council decision on
the accession of the European Communities to the World Customs Organization

! Marrakesh Agreement Establishing the World Trade Organization (Marrakesh, April 15,
1994).URL: https://www.wto.org/english/docs_e/legal e/04-wto_e.htm —P. 4.

2 Ibid.

3 Proposal for a Council decision on the accession of the European Communities to the World
Customs Organization and the exercise of rights and obligations akin to membership ad
interim (presented by the Commission). Commission of the European Communities. COM(
2007) 252 final. 2007/0087 (ACC). Brussels, 14.5.2007. URL: https://eur-lex.europa.cu/
legal-content/EN/TXT/PDF/?uri=CELEX:52007PC0252&from=EN
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and the exercise of rights and obligations akin to membership ad interim, (3) Dec-
laration of competence by the European Communities in matters covered by the
Convention establishing a Customs Co-operation Council, as well as a Legisla-
tive financial statement.

The purpose of this study — to get acquainted with text of the mentioned pro-
posals for the decision of the Council, as well as analyze them taking into ac-
count the EU Council decision of 25.06.2007.

We know three versions of the proposals for the EU Council decision and
one final, adopted by this Council on 25.06.2007.

1. The main content of the EC proposals to the EU Council of 14.05.2007,
which had to adopt such proposals in the form of a decision, is as follows:

The preamble to the proposals of the draft decision of the EU Council notes:

— on March 19, 2001, the Council decided to authorize the Commission to
negotiate on behalf of the EU the accession of the European Community to the
WCO;

— the Convention Establishing the Customs Cooperation Council is expect-
ed to be amended by the WCO Council at its 109/110 meeting in June 2007 to
allow customs or economic unions, including the EU, to gain WCO member-
ship;

— preliminary talks were held with the WCO, after which the EU and the
WCO explored the possibility for the EU to exercise rights and obligations akin
to those of WCO members pending ratification of the amended Convention Es-
tablishing the Customs Cooperation Council by all WCO members;

— it is expected that the EU will be in a position to assume these rights and
obligations in the framework of the CCC Convention in matters of Communi-
ty competence;

— the EU Members States shall maintain their status in the WCO.

The competence of the EU and its Member States is set out in the draft de-
cision as follows:

— both the European Community and its Member States have competence
in the areas covered by the CCC Convention, it is therefore desirable for the Eu-
ropean Community to become a Contracting Party to the Convention in order to
carry out together the obligations laid down in the Convention and exercise to-
gether the rights it confers in cases of shared competence in order to guarantee
the uniform application of the Convention;

— for matters falling under European Community competence a Europe-
an Community position must be established. For matters falling under nation-
al competence EU Member States should strive to adopt a common position to
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ensure the unity of external representation of the European Community and its
Member States;!

— in view of the above the Council should adopt the necessary decision to
enable European Community membership to the WCO and to provide for the
exercise of rights and obligations akin to membership ad interim.?

The operative part of the proposals of the EU Council draft decision is as
follows:

Upon entry into force of the amendment to the CCC Convention allowing
the EC to become a member of that organization, the EC shall express its con-
sent to be bound by the amended Convention and thereby accede to the WCO.

The Commission is hereby authorized to designate the person empowered
to deposit the instrument of the formal notification to the depositor of the Con-
vention in order to bind the Community, subject to the fulfillment of the proce-
dural requirements of the EC Treaty.

EU Member States shall vote in favour of the Council of the WCO decisions
according to which the European Community shall, as an interim measure, be
granted rights akin to those enjoyed by WCO Members, subject to the condi-
tions contained therein.’

The European Commission shall submit a letter to the WCO according to
which the European Community accepts the rights and obligations akin to those
of WCO members as laid down in the WCO Council decision pending the en-
try into force of the amendment of the Convention establishing a Customs Co-
operation Council.

The letter shall contain a declaration of competence as specified in An-
nex 1.

The European Community shall pay an annual contribution to the WCO to
strengthen the work of the WCO and to cover additional administrative expens-
es as of 1 July 2007.*

2. For reference, we note that the materials of the EU Council dated
16.05.2007 on proposals sent on 14.05.2007 by the Commission for the deci-

! Proposal for a Council decision on the accession of the European Communities to the World
Customs Organization and the exercise of rights and obligations akin to membership ad
interim (presented by the Commission). Commission of the European Communities. COM(
2007) 252 final. 2007/0087 (ACC). Brussels, 14.5.2007. URL: https://eur-lex.europa.cu/
legal-content/EN/TXT/PDF/?uri=CELEX:52007PC0252&from=EN

2 Ibid.
3 Ibid.
+ Ibid.
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sion of the Council on the accession of the European Communities to the World
Customs Organization and the exercise of rights and obligations akin to mem-
bership ad interim' in the part of the draft decision of the Council were reflect-
ed in that the same editorial.

3. In turn, the materials of the Council of the European Union dated
20.06.2007 on the exercise of rights and obligations akin to membership ad in-
terim by the European Community in the World Customs Organization? on the
draft decision have visible differences. Let us add that the considered draft de-
cision of 20.06.2007 was adopted in the current version by the EU Council on
25.06.2007.

We will consider the amendments to the draft decision of the EU Coun-
cil, introduced by the experts of this body of the European Community by
20.06.2007:

(a) in the preamble of the draft decision of the EU Council, the provision
is completely deleted, according to which «it is therefore desirable for the Eu-
ropean Community to become a Contracting Party to the Convention in order
to carry out together the obligations laid down in the Convention and exercise
together the rights it confers in cases of shared competence in order to guaran-
tee the uniform application of the Convention».

Obviously, at the level of the EU Council, it was considered inappropriate to
establish a rule according to which the EU and EU Member States exercise to-
gether the rights and fulfill obligations (in the specified context), set out in the
convention that established the WCO;

(b) it is deleted the concept (expression) of «national competence» from the
provision of the project, which separates the competence of the EU and nation-

Proposal for a Council decision on the accession of the European Communities to the World
Customs Organization and the exercise of rights and obligations akin to membership ad interim
(presented by the Commission). Commission of the European Communities. COM( 2007)
252 final. 2007/0087 (ACC). Brussels, 14.5.2007 // Interinstitutional File: 2007/0087 (ACC).
9692/07. UD50. ENFOCUSTOM 51. COMER 72. Council of the European Union. Brussels,
16 May 2007. URL: https://www.psp.cz/doc/00/02/23/00022310.pdf

Legislative acts and other instruments. Subject: COUNCIL DECISION on the exercise of
rights and obligations akin to membership ad interim by the European Community in the World
Customs Organization. Interinstitutional File: 2007/0087 (ACC). 10764/1/07. REV 1(en).
UD 59. UD 59 ENFOCUSTOM 67. COMER 94. Council of the European Union. Brussels,
Brussels, 20 June 2007. URL: https://www.eumonitor.nl/9353000/1/j4nvgs5Skjg27kof
j9vvik7mlc3gyxp/vi7jgtbabdy6/f=/10764 1 07 rev_1.pdf

[N
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al competence.' This term is replaced by the expression «matters falling under
European Community competencey.

Here, as above, it is clear that «national competence» and any «exercise
together» the rights of the EU with its countries are «non-ideal» formula-
tions for the EU Council. And this despite the fact that the EU, by virtue of the
CCC Convention, cannot become its contracting party (until amendments are
made to the convention), and, therefore, be a member of the WCO. It turns out
that not a WCO member, but its observer represented by the EU, deter-
mines in the Organization the policy of subjects (EU member states) that
are full members of the WCO. Thus, we see an attempt made by the EU
Council to transfer the external competence of the EU to the WCO field
(platform), where the European Communities have only an observer status
and, by virtue of the convention, are not entitled to receive rights and bear
obligations in accordance with the provisions of the CCC Convention.

In the light of the foregoing, it can be considered legitimate the concern that
was expressed on the issue of EU membership in the WCO in June 2001 at the
45th session of the PC about lowering the status of general directors of customs
authorities to the status of nominal figureheads. It can be added that not only the
heads, but also the lowering of the status (we read — the competence) of the cus-
toms authorities and their states.

(c) replace the provision on «the Council should adopt the necessary deci-
sion to enable European Community membership to the WCO and to provide
for the exercise of rights and obligations akin to membership ad interim» with
a mandatory rule according to which «the Council should provide for the ex-
ercise of rights and obligations akin to membership ad interim by the Europe-
an Community in the WCQ, including the payment of an annual contributiony.

Maybe this amendment has its own logic, since we are talking about a deci-
sion that will be adopted by the Council of the EU anyway. Let us note that in
the new version of the draft the EU Council, and not the Commission, is obliged
to ensuring the exercise of rights and obligations akin to membership ad inter-
im by the European Community in the WCQO, including the payment of an an-
nual contributiony.

(d) in the operative part of the decision of the EU Council, the following
provision is deleted:

' 7. For matters falling under European Community competence a European Community
position must be established. For matters falling under national competence EU Member
States should strive to adopt a common position to ensure the unity of external representation
of the European Community and its Member States.
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«Upon entry into force of the amendment to the Convention establishing
a Customs Co-operation Council allowing the European Community to become
a member of that organization, the European Community shall express its con-
sent to be bound by the amended Convention and thereby accede to the World
Customs Organizationy.

Let us ask ourselves why in the EU Council version, in contrast to the pro-
posals of the EU Commission, this paragraph of the decision was deleted?

The fact is that the abolished paragraph presumes that the EU will be able to
become a member of the WCO only after the entry into force of the amendment
to the CCC Convention. In other words, if the amendment to the CCC Conven-
tion has not entered into force, it cannot be argued that the EU has agreed and
assumed the obligations arising from the convention; in this case it also cannot
be argued that the EU has acceded to the WCO. Otherwise, the EU cannot ob-
tain the rights and obligations arising from the convention.

We agree that this is a very «inconvenient» wording of the norm a week be-
fore the meeting of the WCO Policy Commission and then the WCO Coun-
cil (June 2007), which should decide on granting the EU rights and obligations
akin to those enjoyed by WCO Members. According to the author, we must pay
tribute to the experts of the EU Council, who quickly noticed the «inconsis-
tency» and a clear contradiction with the approaches previously presented
at the WCO, as well as possible negative consequences.

(e) it is removed the provision that «the Commission is hereby authorised to
designate the person empowered to deposit the instrument of the formal notifi-
cation to the depositor of the Convention in order to bind the Community, sub-
Jject to the fulfillment of the procedural requirements of the EC Treaty».

Let’s ask another question: how «slightly» to overlook (not to notice) the
rules of the CCC Convention in terms of «joining» an international organi-
zation (ratifying the convention) in such a way that everything is beautiful
and does not raise questions from experts? To do this, it is sufficient not fo
mention or delete in the draft decision the reference to the rule on the deposit of
an instrument of ratification. After all, if (in the case of the WCO) the instru-
ment of ratification has not been deposited with the Belgian Foreign Minis-
try, then this organization will not be able to notify all signatory and acced-
ing governments, as well as the WCO Secretary General, about each docu-
ment deposited, that is, about membership in the WCO.

The analysis of this paragraph leads us to turn to Article XVI of the CCC
Convention, according to which the convention shall be subject to ratification,
and the Instruments of ratification shall be deposited with the Belgian Ministry
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of Foreign Affairs, which shall notify all signatory and acceding Governments
and the Secretary General of each such deposit.!

According to article XVIII of the same international act, the Government of
any State which is not a signatory to the present Convention may accede there-
to as from 1 April, 1951.

It follows that the Commission is not authorized to deposit (at the Bel-
gian Foreign Office — author s note) an instrument of official notification (In-
struments of ratification), and therefore cannot bind the Community, provided
that the procedural requirements of the EU Treaty are met. Such an action can
only be taken by the acceding government and not by an international or-
ganization.

This is the reason to change the proposal of the Commission in this part by
the EU Council.

(e) a new provision is introduced whereby «The European Community ac-
cepts the rights and obligations akin to those of World Customs Organization
members as laid down in the World Customs Organization Council decision
pending the entry into force of the amendment of the Convention establishing
a Customs Cooperation Councily.

Let us pay attention to the fact that the draft decision of the EU Council of
20.06.2007° recognizes the rights and obligations set out in the WCO Coun-
cil decision, which does not yet exist (!) even at the time of the adoption of this
project by the EU Council on June 25, 2007.?

It is difficult to imagine that an international organization, for exam-
ple, the Eurasian Economic Commission or the South African Customs
Union, in its legal act in advance assumed rights and obligations that were
not granted to them by the decision of another international organization
(WCO).

Convention establishing the Customs Cooperation Council. URL: https://www.wcoomd.org/
en/about-us/legal-instruments/~/media/7E31EB9C9DC24D7984C217508F05DIES8.ashx

2 Legislative acts and other instruments. Subject: COUNCIL DECISION on the exercise
of rights and obligations akin to membership ad interim by the European Community in
the World Customs Organization. Interinstitutional File: 2007/0087 (ACC). 10764/1/07.
REV 1(en). UD 59. UD 59 ENFOCUSTOM 67. COMER 94. Council of the European
Union. Brussels, Brussels, 20 June 2007. URL: https://www.eumonitor.nl/9353000/1/
j4nvgsSkjg27kof j9vvik7mlc3gyxp/vi7jgtoabdy6/f=/10764 1 07 rev_1.pdf

3 Council decision of 25 June 2007 on the exercise of rights and obligations akin to membership
to ad interim by the European Community in the World Customs Organization (2007/668/
EC). Official Journal of the European Union. L 274/11. URL: https://eur-lex.europa.cu/legal-
content/GA/TXT/?uri=CELEX:32007D0668
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Of course, we understand what rights and obligations we are talking about
in relation to the materials of the 56th and 57th meetings of the WCO PC, as
well as 109/110 sessions of the WCO Council. But the fact is that by June 25,
2007, such rights and obligations had not been granted by the WCO Council to
the European Communities.

Let’s imagine for a moment that the decision of the WCO Council dat-
ed July 5, 2007 Ne 318 «Status of the European Communities vis-a-vis the
World Customs Organization» was not adopted for any reason. What’s next?
What will be the next steps and consequences for the decision taken by the
EU Council?

According to the author the talk is about political agreements unknown to
us, that the WCO Council will make the right decision. In our opinion, EU
«membership» in the WCO is a purely political issue, and the decision itself is
preliminarily reached agreements and an orchestrated action plan with interest-
ed parties. This thesis is confirmed by the abstention (refrain) from the for-
mal voting procedure in the WCO Council on the status of the EU in the
WCO. After all, the decision was made by acclamation,' i.e. without a for-
mal vote.

It should be noted that by November 2, 2006 the WCO Secretariat formulat-
ed the position that «such a decision of the Council must be approved by a two-
thirds majority of the members present at the meetings of the Council and hav-
ing the right to vote». Obviously, something went wrong.

(g) in the same way as in paragraph «e» of this analysis, the obligation of the
EC under the draft decision of the EU Council of 14.05.2007 «send a letter to
the WCO in which the EU accepts rights and obligations akin to the rights and
obligations of WCO members» looks like. Accordingly, it is not entirely clear
how one can send a letter of the European Commission and assume rights and
obligations, if legally such rights and obligations of the EU are not granted and
do not legally exist.

In addition, this paragraph has been slightly modernized by replacing the
obligation to «submit a letter to the WCO...» with «to communicate to the
World Customs Organization that the European Community accepts the rights
and obligations akin to those of World Customs Organization membersy.

' Acclamation (lat. acclamatio — «shout, exclamation») — a simplified procedure for making
or rejecting a decision based on the reaction of the participants, expressed in the form of
applause, exclamations, remarks and other direct (informal) expression of one's opinion /
KARTASLOV.RU. URL.: https://kartaslov.ru/meaning-words/acclamation
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So, we examined the main differences between the draft proposals of the EC
and the draft decision of the EU Council, which was adopted on June 25, 2007
(2007/668/EC) on the exercise of rights and obligations akin to membership to
ad interim by the European Community in the WCO.!

4. Declaration of competence of the European Communities
in matters covered by the CCC Convention

An extremely important issue, in our opinion, is the competence of the cus-
toms or economic union in the WCO, associated with the rights and obliga-
tions that, accordingly, the subject of international law? in the WCO assumes
when preparing, and subsequently — when executing decisions (arrangements)
reached in the working bodies of this Organization. In this context, it is worth
recalling that, according to the Treaty on the Eurasian Economic Union of May
29, 2014, the EEU Member States implement a coordinated policy (including
customs — author s note) within the limits and volumes established by interna-
tional treaties within the Union.?

When examining the EU legal instruments, which were used to obtain cer-
tain rights and obligations in the WCO, one should highlight the next document
of the European Commission, dated 14.05.2007 — «Declaration of competence
by the European Communities in matters covered by the Convention establish-
ing a Customs Co-operation Council». The Declaration is an annex to the Coun-
cil’s proposed decision by the European Commission on the accession of the
EU to the WCO and the exercise of rights and obligations akin to membership
ad interim.

In the text part of the declaration of competence, it is noted that, in accor-
dance with the Treaty establishing the European Community, as amended, this
declaration sets out the competence that the EU Member States have transferred
to the Communities in matters governed by the Convention establishing a Cus-
toms Co-operation Council. However the exercise of competence which EU
Member States has transferred to the European Communities pursuant to the

! Council decision of 25 June 2007 on the exercise of rights and obligations akin to membership
to ad interim by the European Community in the World Customs Organization (2007/668/
EC). Official Journal of the European Union. L 274/11. URL: https://eur-lex.ecuropa.cu/legal-
content/GA/TXT/?uri=CELEX:32007D0668

2 Economic or customs union.

3 Clause 2 of Article 5 of the Treaty on the Eurasian Economic Union dated May 29, 2014.
Electronic fund of legal and regulatory documents «Code». URL: https :// docs . entd . en /
document /420205962
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Treaties is, by its nature, liable to continuous change. It is also noted here that
the European Communities therefore reserve the right to adjust the declaration.!
For the purposes of comparative analysis, we note that in accordance with
subparagraph «a» of paragraph 5 of Article 8 of the International Convention
on the Simplification and Harmonization of Customs Procedures «4ny Customs
or Economic Union may become, in accordance with paragraphs 1, 2 and 3 of
this Article, a Contracting Party to this Convention. Such Customs or Econom-
ic Union shall inform the depositary of its competence with respect to the matters
governed by this Convention. Such Customs or Economic Union shall also inform
the depositary of any substantial modification in the extent of its competence».?

In the case of the Kyoto Convention, the competence of the Community was
set out in a declaration in Annex II to the Council Decision of 17 March 2003
on the accession of the European Community to the Protocol amending the In-
ternational Convention on the Simplification and Harmonization of Customs
Procedures.

Annex II establishes competences in accordance with the requirements of
the Convention: «For the purposes of Article 8(5)(a) of the Convention, as
amended by the Protocol of Amendment, the European Community is compe-
tent for all matters governed by body of the Convention and its General Annex,
except for those matters not falling within its exclusive explicit or implicit com-
petence as laid down in the Treaty establishing the European Community as
amended and within secondary Community legislation».’

! Declaration of competence by the European Communities in matters covered by the
Convention establishing a Customs Co-operation Council. Proposal for a Council decision
on the accession of the European Communities to the World Customs Organization and
the exercise of rights and obligations akin to membership ad interim (presented by the
Commission). Commission of the European Communities. COM( 2007) 252 final. 2007/0087
(ACCQC). Brussels, 14.5.2007. — P.9. URL: https :// eur — lex . europa . eu / legal — content / EN /
TXT /PDF /? uri = CELEX :52007 PC 0252& from = EN

2 Pp. «a» paragraph 5 of Art. 8 (Ratification of the Convention) International Convention on the
Simplification and Harmonization of Customs Procedures of May 18, 1973, as amended by
the Protocol amending the International Convention on the Simplification and Harmonization
of Customs Procedures of June 26, 1999. URL: https://www.wcoomd.org/-/media/wco/
public/global/pdf/topics/facilitation/instruments-and-tools/conventions/kyoto-convention/
revised-kyoto-convention/body gen-annex-and-specific-annexes.pdf?la=en

* Information. Annex II to Council Decision of 17 March 2003 concerning the accession of the
European Community to the Protocol of Amendment to the International Convention on the
simplification and harmonization of customs procedures (Kyoto Convention). Official Journal
L 086, 03/04/2003 P. 0021 — 0045. — PI86/45. URL: https://op.europa.eu/en/publication-
detail/-/publication/1554cf70-455d-4388-a9c0-d60c3381049d/language-en/format-PDF
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The Declaration of Competence of 14.05.2007 grouped the policy areas and
corresponding EU legal acts. In particular, the following policy areas (compe-
tences) transferred to the Community are given in the table of the annex under
study: customs union, common commercial policy; customs cooperation; facil-
itation of customs procedures; customs valuation; origin; Harmonized system,
tariff classification; tarift and quota matters; compliance and enforcement: drug
precursors, fight against counterfeiting, cash control; supply chain security;
transit, temporary admission; capacity building, technical assistance, training.!

It is necessary to note that the grouping of legal acts by policy areas, as well
as the list of these acts in the declaration of 14.05.2007, fully coincide with the
grouping and list in the declaration of competence of the European Communi-
ties on issues covered by the CCC Convention of 01.06.2007,> presented to the
attention of the 57th session of the Policy Commission.

A similar content of the declaration of EU competence is contained in the
materials of the EU Council of 16.05.2007.°

Already in the EU Council materials of 20.06.2007* the listed policy areas,
named in the draft declaration dated 14.05.2007, as well as brought to the atten-
tion of the WCO PC by 01.06.2007, are not mentioned at all, but only a list
of EU acts is given. Wherein the declaration of EU competence of 20.06.2007
was changed in comparison with the draft declaration of 16.05.2007 and adopts

! Declaration of competence by the European Communities in matters covered by the
Convention establishing a Customs Co-operation Council. Proposal for a Council decision
on the accession of the European Communities to the World Customs Organization and
the exercise of rights and obligations akin to membership ad interim (presented by the
Commission). Commission of the European Communities. COM( 2007) 252 final. 2007/0087
(ACC). Brussels, 14.5.2007. URL: https :// eurlex . europa . eu / legal — contentEN / TXT /
PDF /? uri = CELEX :52007 PC 0252& from = EN

2 Membership request by the European Communities. Policy Commission. Annex II to Doc.
SP0247Ela. 57th session. SP0247E1a. Brussels, 1 June 2007. — II/1.

Proposal for a Council decision on the accession of the European Communities to the World
Customs Organization and the exercise of rights and obligations akin to membership ad
interim (presented by the Commission). Commission of the European Communities. COM(
2007) 252 final. 2007/0087 (ACC). Brussels, 14.5.2007 // Interinstitutional File: 2007/0087
(ACC). 9692/07. UD50. ENFOCUSTOM 51. COMER 72. Council of the European Union.
Brussels, 16 May 2007. URL: https://www.psp.cz/doc/00/02/23/00022310.pdf

Legislative acts and other instruments. Subject: COUNCIL DECISION on the exercise
of rights and obligations akin to membership ad interim by the European Community in
the World Customs Organization. Interinstitutional File: 2007/0087 (ACC). 10764/1/07.
REV I(en). UD 59. UD 59 ENFOCUSTOM 67. COMER 94. Council of the European
Union. Brussels, Brussels, 20 June 2007. URL: https://www.eumonitor.nl/9353000/1/
j4nvgsSkjg27kof j9vvik7mlc3gyxp/vi7jgtoabdy6/f=/10764 1 07 rev 1.pdf
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a different content, which is approved after 5 days by the EU Council decision
0f 25.06.2007 Ne 2007/668/EC. It is worth noting that in the EU Council deci-
sion of 25.06.2007, the above list of EU legal acts is now referred to as «mea-
sures», «legal instruments» relating to customs issues adopted by the Commu-
nity.

The question cannot but arise — how do these measures relate to the
CCC Convention and the institutions of customs law, and also, why was
it not considered necessary to reflect the political areas (competences)
transferred to the Community in the final document of the EU Council of
25.06.2007?

Thus, the EU Declaration of Competence of 01.06.2007, sent by the Eu-
ropean Commission for consideration at the 57th meeting of the PC in the
framework of the issue of EU membership in the WCO, differs from the
declaration adopted by the Council of the EU on 25.06.2006.

Another question logically arises — about the powers of the European
Commission to send a declaration of its competence to the WCO PC by
01.06.2007 in advance to consider the issue of EU membership, while such
a declaration, but already in a modified form, was adopted by the EU Council
three weeks later on June 25, 2007? In other words, the European Commis-
sion sends a document (declaration) to the PC, which will be adopted at the
EU level after 3 weeks, and the WCO Secretariat does not ask any questions
about this.

When examining the issue of competence transferred to the Community by the
EU Member States, let us turn to the declaration of competence, which was ap-
proved by the decision of the EU Council on June 25, 2007 Ne 2007/668/EC.! As
noted above, this act was adopted by the EU Council 3 days before the meeting of
the WCO Council 109/110 2007, which took place from 28 to 30 June 2007.

The declaration of competence adopted by the Council states that, in ac-
cordance with the Treaty establishing the European Community, as amended,
this declaration establishes the competence which the EU Member States have
transferred to the Communities in matters governed by the Convention estab-
lishing a Customs Co-operation Council.?

' Declaration of competence by the European Community in matters covered by the Convention
establishing a Customs Cooperation Council. Annex to Council Decision of 25 June 2007
on the exercise of rights and obligations akin to membership ad interim by the European
Community in the World Customs Organization (2007/668/EC). URL: http://eur-lex.curopa.
eu/legal-content/EN/TXT/?uri=CELEX:32007D0668

2 Ibid.
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The European Community declares that, in accordance with Articles 131-
134 of the Treaty establishing the European Community, it has exclusive com-
petence on common commercial policy.

The European Community may conclude international agreements when-
ever the internal competence has already been used in order to adopt measures
for implementing common policies or if international agreement is necessary
to obtain one of the European Community’s objectives. The European Commu-
nity’s external competence is exclusive to the extent to which an internation-
al agreement affects internal European Community rules or alters their scope.
Where this is the case, it is not for the Member States of the European Commu-
nity but for the European Community to enter into external undertakings with
third States or International Organizations. A list of measures concerning cus-
toms matters adopted by the Community is provided for in the list of legal in-
struments in the Annex to this Declaration.'

The exercise of competence which Member States of the European Commu-
nity have transferred to the European Community pursuant to the Treaties is, by
its nature, liable to continuous change. The European Community therefore re-
serves the right to adjust the declaration.

The exercise of the powers conferred by the Member States of the Europe-
an Community to the European Community in accordance with the Treaties is,
by its very nature, subject to constant change. The European Community there-
fore reserves the right to correct the declaration.?

Let us pay attention to the legal technique in the preparation of both decla-
rations. Thus, in contrast to the draft (European Commission and Council of the
EU) declarations of competence of May 14, 2007 and May 16, 2007, the adopt-
ed EU declaration of competence of June 25, 2007 does not contain referenc-
es to specific policy areas (in the field of customs regulation), nor a list of le-
gal acts grouped by areas of customs regulation.’ For this case, the declaration

! Declaration of competence by the European Community in matters covered by the Convention
establishing a Customs Cooperation Council. Annex to Council Decision of 25 June 2007
on the exercise of rights and obligations akin to membership ad interim by the European
Community in the World Customs Organization (2007/668/EC). URL: http://eur-lex.curopa.
eu/legal-content/EN/TXT/?uri=CELEX:32007D0668.

2 Ibid.

3 Areas: customs union, common commercial policy; customs cooperation; facilitation of
customs procedures; customs valuation; origin; Harmonized system, tariff classification; tariff
and quota matters; compliance and enforcement: drug precursors, fight against counterfeiting,
cash control; supply chain security; transit, temporary admission; capacity building, technical
assistance, training.
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dated June 25, 2007 is accompanied by an appendix, which only names the acts
(measures affecting customs issues) of the EU without their correspondence to
specific blocs of areas of customs regulation.

In the context of the issue under consideration, let us turn to the case law of
the EU. Thus, before obtaining membership in the WCO, it was planned that
in all WCO bodies the Community would form a position on issues within its
competence. At the same time, on matters within national competence, the EU
Member States were to seek to adopt a common position in order to ensure the
unity of the external representation of the Community and its Member States, as
required by the case law of the European Court of Justice (currently called the
Court of Justice of the European Union).!

According to paragraph 108 of Opinion 1/94 of 15 November 1994 (Com-
munity competence to conclude international agreements relating to services
and the protection of intellectual property — Article 228(6) of the EC Treaty)?
«where it is apparent that the subject-matter of an agreement or convention
falls in part within the competence of the Community and in part within that
of the Member States, it is essential to ensure close cooperation between the
Member States and the Community institutions, both in the process of negotia-
tion and conclusion and in the fulfillment of the commitments entered into. That
obligation to cooperate flows from the requirement of unity in the international
representation of the Community».

Conclusions:

1. The process of obtaining the so-called EU «membership» in the WCO,
along with ongoing intensive political consultations and negotiations of the EU
with the WCO Secretariat and foreign partners, simultaneously required the cre-
ation of a legal framework within the EU. Such legal foundations were formed
promptly and in a very short time — from 14.05.2007 to 25.06.2007.

Less than a year later, on April 28, 2008, the expert community got acquaint-
ed with the approaches — «Guidelines. WCO Membership: Ensuring Commu-
nity Coordination», prepared by the General Secretariat of the Council of the

' Opinion of the Court of 15 November 1994. — Competence of the Community to conclude
international agreements concerning services and the protection of intellectual property —
Article 228 (6) of the EC Treaty. — Opinion 1/94. European Court Reports 1994 1-05267.
URL: https://eur-lex.curopa.cu/legal-content/EN/TXT/?qid=1434894612069&uri=CELEX:
61994CV0001

2 Ibid.
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European Union for the Working Party on Customs Union (Customs Law and
Policy).!

2. 1.5 months before the consideration of the issue of EU «membership» in
the WCO, the European Commission on May 14, 2007 sent proposals to the EU
Council for the adoption of a Council decision on the exercise of rights and ob-
ligations akin to membership to ad interim by the European Community in the
World Customs Organization.” This package includes an explanatory memo-
randum, a draft decision of the EU Council (proposals), a declaration of com-
petence of the European Communities, as well as a legislative financial state-
ment.

3. Two days later, on May 16, 2022, materials of the EU Council were
prepared,’ the content of which mirrors the sent package of documents of the
EC dated May 14, 2022. Almost a month later, on June 20, 2007, the expert
community got acquainted with the draft decision of the Council and the dec-
laration of competence of the European Communities,* which were adopted
a week later by the decision of the EU Council of June 25, 2007 (2007/668 /
EC) on the exercise of rights and obligations akin to membership to ad interim
by the European Community in the World Customs Organization.’

Guidelines. WCO Membership: Ensuring Community Coordination. Doc 8594/08. UD 63.
Council of the European Union. Brussels, 22 April 2008. URL: https://data.consilium.europa.
eu/doc/document/ST%208594%202008%20INIT/EN/pdf

2 Council decision of 25 June 2007 on the exercise of rights and obligations akin to membership
to ad interim by the European Community in the World Customs Organization (2007/668/
ECQ). Official Journal of the European Union. L 274/11. URL: https://eur-lex.europa.eu/legal-
content/ GA/TXT/?uri=CELEX:32007D0668

Proposal for a Council decision on the accession of the European Communities to the World
Customs Organization and the exercise of rights and obligations akin to membership ad
interim (presented by the Commission). Commission of the European Communities. COM(
2007) 252 final. 2007/0087 (ACC). Brussels, 14.5.2007 // Interinstitutional File: 2007/0087
(ACC). 9692/07. UD50. ENFOCUSTOM 51. COMER 72. Council of the European Union.
Brussels, 16 May 2007. URL: https://www.psp.cz/doc/00/02/23/00022310.pdf

* Legislative acts and other instruments. Subject: COUNCIL DECISION on the exercise
of rights and obligations akin to membership ad interim by the European Community in
the World Customs Organization. Interinstitutional File: 2007/0087 (ACC). 10764/1/07.
REV 1(en). UD 59. UD 59 ENFOCUSTOM 67. COMER 94. Council of the European
Union. Brussels, Brussels, 20 June 2007. URL: https://www.eumonitor.nl/9353000/1/
j4nvgsSkjg27kof j9vvik7mlc3gyxp/vi7jgtoabdy6/f=/10764 1 07 rev_1.pdf

5 Council decision of 25 June 2007 on the exercise of rights and obligations akin to membership
to ad interim by the European Community in the World Customs Organization (2007/668/
EC). Official Journal of the European Union. L 274/11. URL: https://eur-lex.europa.cu/legal-
content/GA/TXT/?uri=CELEX:32007D0668
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4. According to the author, the named acts, as well as the steps taken by the
EU, were successfully developed and implemented taking into account the pre-
liminary political consultations and agreements reached by the European Com-
mission, the WCO Secretariat and interested parties.
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5. ANALYSIS OF STAGES AND ORGANIZATIONAL AND LEGAL
FEATURES OF OBTAINING MEMBERSHIP BY
THE EUROPEAN UNION IN THE WORLD CUSTOMS ORGANIZATION'

The presented research material analyzes the organizational and legal fea-
tures and the first two stages, within which the European Communities (EC) im-
plemented measures to obtain membership status in the World Customs Orga-
nization (WCO).

Task

To systematize and analyze legal and organizational features, as well as activities aimed at ob-
taining rights and obligations akin to those enjoyed by the WCO members for the EU in the
period from 2001 to 2002.

Conclusions

The research article is devoted to the issues of the legal status of the EU in the WCO and the
use of the EU precedent for the implementation of the Strategic Directions for the Develop-
ment of Eurasian Economic Integration until 2025 (Strategic Directions) in terms of joint ac-
tions with Member States aimed at obtaining the Union’s membership status in the WCO.
The subject of the study is the stages, activities, organizational and legal instruments and
consequences of EU membership in the WCO.

The performed analysis of stages and legal and organizational features of obtaining EU mem-
bership in the WCO can be used to develop conceptual approaches for the Eurasian Econom-
ic Union (EEU) to obtain the WCO membership status in the course of implementing the Stra-
tegic Directions.

Social Consequences

Conducting a study of the legal status of customs and economic unions in the WCO is associ-
ated with the implementation of paragraph 11.7.5. of Strategic Directions in terms of cooper-
ation with this international organization.

Practical value

The results of the study are of interest to the customs cooperation block of the Eurasian Eco-
nomic Commission (EEC) and can be used by specialists from customs and other executive
authorities in the EEU member states, EEC experts to organize and implement mutually bene-
ficial customs cooperation between the EEC and the WCO.

The article is recommended to researchers, teachers, students, graduate students and other
categories of students in the Russian Customs Academy, in other universities and the WCO re-
gional training centers in the specialties «Customs» and «Jurisprudence».

Originality/value

The research material is based on an analysis of the practical aspects of the activities of the
EU, the WCO and is the result of a comprehensive study of the issue of the legal and organiza-
tional basis for obtaining the WCO member status by economic and customs unions.

' Mozer Sergei. Analysis of stages and organizational and legal features of obtaining membership
by the European Union in the World Customs Organization // Problems in Russian Legislation. —
Ne 6. —2022. (Article). URL: https://customs-academy.net/?p=17773
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Introduction

As part of the development of Eurasian economic integration, an urgent is-
sue is the development of cooperation with the World Customs Organization
(hereinafter referred to as the WCO, the Organization), which can be called
a modern institution for improving customs regulation and trade facilitation.'
Experts from the customs services of the WCO member states, customs and
economic unions, international organizations in observer status, as well as aca-
demic circles interact with the WCO, primarily on the issue of the formation of
legal instruments and tools in the field of customs regulation. In other words,
international standards and approaches to the organization of customs and trade
facilitation are being created.

In 2020, in the Eurasian Economic Union (hereinafter referred to as the
EAEU, the Union), among the promising areas for the development of Eurasian
economic integration, «carrying out joint actions with member states aimed at
obtaining the Union’s WCO member status» was singled out.? In order to form
practical steps for the implementation of this event, we conducted a scientific
study on the topic «Legal and organizational basis for economic and customs
unions to get the status of member of the World Customs Organization», the re-
sults of which are published in scientific journals and this article.

For example, the activities and stages passed by the European Communi-
ty (hereinafter referred to as the EU)? within the framework of interaction with
the WCO to change the legal status from an observer to a status similar to

' Kadyrkulov M.A., Mozer S.V., Lipatova N.G. The World Customs Organization as a
Modern Institute for Improving Customs Administration and Facilitating Trade Procedures:
monograph. Lyubertsy: RIO of the Russian Customs Academy, 2017.— 173 p. http://customs-
academy.net/wp-content/uploads/2018/11/Mon.-VTamO_Kadyrkulov_Moser Lipatova_.
pdf

2 Clause 11.7.5. of Strategic directions for the development of Eurasian economic integration
until 2025. Approved by the Decision of the Supreme Eurasian Economic Council dated
December 11,2020 Ne 12. URL : https :// docs . eaeunion . org / docs / ru —ru /01428320/ scd
12012021 12

> On December 1, 2009, after the entry into force of the Treaty of Lisbon, the successor of the
European Community became the European Union (therefore, the concept of the European
Community has not been used since).
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WCO membership are analyzed.' Special attention is paid to the organization
of interaction with the WCO by authorized bodies of customs and economic
unions, as well as approaches are proposed for the formation of a draft action
plan (road map) of the Union for obtaining the status of a WCO member in the
course of implementing the Strategic Directions for the Development of Eur-
asian Economic Integration until 2025 (hereinafter referred to as the Strategic
Directions).?’Along with this, an analysis was made of the legal instruments of
the European Union that regulate its legal status in the WCO.? In other words,
a comprehensive understanding of the issues of the so-called membership of
customs and economic unions in the WCO has already been formed at the sci-
entific level.

At the same time, for experts whose competence is the implementation of
clause 11.7.5 of the Strategic Directions, the problems of the Union’s member-
ship in the WCO in a practical way (organizational and legal aspects) are not
entirely clear. Moreover, the specifics of the EU precedent at various stages of
achieving the goal of WCO membership are not known.

These circumstances determine the relevance of this research material. So,
let’s analyze the stages that the EU went through to obtain rights and obliga-
tions akin to those enjoyed by the WCO Members.

A comprehensive analysis of materials on the EU membership in the WCO
shows that the process of obtaining the status of the European Community
«akin to membership» consisted of four stages.* In this article, we will analyze
the first two.

' Mozer S.V. Organizational and legal aspects of the membership of the European Communities
in the World Customs Organization as a precedent for customs and economic unions // Socio-
political sciences. — Ne 4. — 2022 URL: https://www.urvak.ru/articles/sotsia-4366-vypusk-4-
organizatsionno-pravovye-aspe/

2 Mozer S.V. On the issue of organizing effective legal relations with the World Customs

Organization: recommendations for customs and economic unions // Problems of Economics

and Legal Practice. — Ne 4, — 2022 URL: https://www.urvak.ru/articles/probl-8028-vypusk-4-

k-voprosu-ob-organizatsii-effe/

Mozer S.V. Analysis of the legal instruments of the European Union governing its legal status

in the World Customs Organization. // Socio-political sciences. — No 5. — 2022

* The systematization of all stages and activities implemented by the EU are analyzed in the
article by Mozer S.V. Organizational and legal aspects of the membership of the European
Communities in the World Customs Organization as a precedent for customs and economic
unions // Socio-political sciences. — Ne 4. — 2022 . URL: https://www.urvak.ru/articles/sotsia-
4366-vypusk-4-organizatsionno-pravovye-aspe/
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FIRST STAGE

We refer to the first stage the EU application for the WCO membership dat-
ed April 19, 2001 and its consideration at the 45th session of the WCO Policy
Commission (hereinafter referred to as the PC) on June 25-27, as well as the 97-
98 meeting of the Council on June 28-30 of the same of the year.

In its application, the EU proposed a draft amendment to the Convention
Establishing a Customs Co-operation Council' (hereinafter referred to as the
CCC Convention), which would allow the EU to become a contracting party to
the Convention; possible means of facilitating the entry into force of such an
amendment; a number of practical steps that could be taken prior to the adop-
tion of such an amendment to improve the participation of the EU in the work
of the WCO; and asked to establish a negotiating structure in the WCO to re-
solve this issue.

In order to organize the consideration of the issue by the WCO Secretariat,
the following factual elements were analyzed: the current status of the EU in re-
lation to the WCO; legal and practical provisions adopted in the organizations
of which the EU is already a member; legal issues related to the EU request;
practical arrangements for processing a request from the EU.

At the time of consideration of the EU request for WCO membership (2001),
none of the provisions of the CCC Convention did not allow the EU and did not
give the right to become a member of the WCO. To date, the situation has not
changed. According to the same Convention, customs and economic unions can
only have observer status in the WCO.

The main theses of the EU on obtaining the status of a WCO member
are as follows:

— European Union — exceptional construction (unique example);

— the Community has a moral right to have its wish to join the WCO con-
sidered by this international organization;

— the application of the EU, representing 15 member countries (2001),
which together constitute a significant share of international trade, deserves at-
tention,;

— the EU has a lot to offer to the WCO, including in terms of technical ex-
pertise given its experience in building a customs union between its member
states;

' Convention Establishing a Customs Co-operation Council. WCO. URL: https://www.
wcoomd.org/en/about-us/legal-instruments/~/media/7E31EB9C9DC24D7984C217508F05
D9E8.ashx
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— EU accession will bring clarity and simplify the work of the WCO, as
well as strengthen the role and importance of the WCO and enhance its author-
ity;

— full membership in the WCO will allow the EU to make an even more
useful contribution to the work and goals of the Organization. Full membership
will be a logical addition to the Community’s existing participation in various
WCO conventions and committees;

The European Community needs to:

— obtain formal membership in the WCO by amending the CCC Conven-
tion;

— become a contracting party to the CCC Convention with the same status
as the governments of WCO member countries;

— obtain in practice rights similar to those of WCO members;

— become a member of the WCO and exercise on its own behalf the rights
and obligations imposed by the CCC Convention on EU member states, includ-
ing the right to vote;

— the Community will replace itself with its members, and this will not af-
fect the number of votes on those matters for which it is responsible in accor-
dance with the provisions of the European Treaties. In the field of customs, al-
most all competences belong to the Community;

— some transitional arrangements need to be in place to allow the commu-
nity to participate in WCO committees, as well as transitional arrangements for
voting rights.

As part of the discussions on EU membership in the WCO, we identified the
following risks:

— the main texts, drawn up 50 years ago, do not allow economic entities to
join the Organization;

— any vote in which the Community has participated without legal status
may subsequently be declared null and void;!

— the structure of the WCO does not allow for the formal participation of
entities like the EU (various types of trade-related institutions), even though all
of them have had an impact on customs policy and practice;

— the question should not be considered in terms of whether the EU should
be allowed to join the WCO, but more generally, whether any customs or eco-
nomic union should be allowed to do so;

' Point 38. Membership Request from the European Community. (Item X on the Agenda —
Other business). Policy Commission. 45th session . SPO071E1. Brussels, 31 May 2001. — P.8.
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— the question of membership of the EU or any other customs union raises
complex legal and possibly some political questions;

— there is no conviction that EU membership is necessarily the right ap-
proach;

— it is unlikely that an attempt to amend the CCC Convention will actual-
ly succeed in practice, the EU request should be approached with great caution;

— legal advisers advocate greater caution when considering EU member-
ship in the WCQO, as there is a risk that the legitimacy of decisions taken by the
Council could be violated and questioned later if such arrangements are put in-
to effect;

— opening the CCC Convention (for revision) may trigger all sorts of other
requests for amendments;

— setting a precedent for other regional economic groupings;

— many trade agreements are rapidly approaching a status similar to that of
the EU, there is a risk that the structure of the WCO could be threatened (set-
ting a precedent);

— if the votes of a number of WCO Members were concentrated in one
body, the value of the WCO would be diminished;'

— lowering the status of general directors of customs authorities to the sta-
tus of figureheads;

— many WCO members were members of regional economic groupings of
this kind. If such an economic grouping, as, for example, ECOWAS in West Af-
rica, is accepted as a member of the WCO, then, apparently, the decisions taken
by ECOWAS in the context of the activities of the WCO will also be entrusted
to ECOWAS members. This is seen as a potential conflict of sovereignty,

— it is premature to create a working group to start the negotiation process
or take temporary measures.

In the course of studying the issues of obtaining the EU’s status as a mem-
ber of the WCO, the Secretariat generated a number of questions that deserve
attention:

The EU must indicate the matters in respect of which competence has been
transferred to it by its Member States, as well as the matters in respect of which
competence is shared between it and its Member States. For all matters not so
stipulated, Member States are presumed to retain their national competence;

' Point 91. Report of the Policy Commission. 45th session. SPO075E2. Brussels, 27 June
2001.—P. 14.
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It was necessary to study in detail the following legal issues in consultation
with the depositary of the CCC Convention (Belgian Foreign Ministry) and the
legal adviser of the Secretariat, who is a specialist in international contract law:

— Is the wording of the proposed amendment to Article XVIII acceptable?

— Would the insertion in the CCC Convention of this single new provision
be sufficient to cover not only the membership status of the European Commu-
nity, but also the changed situation of the EC Member States vis-a-vis the Or-
ganization?

— What consequent amendments would need to be made to other formal in-
struments such as the Council’s Rules of Procedure?

— To what extent would the formal instruments of the WCO’s various Com-
mittees and other technical bodies have to be amended in order to reflect the
new status of the European Community within those bodies?'

Along with this, issues of seating arrangements, voting procedures, as well
as participation in the work of the WCO committees were considered. The pro-
posals form to the following theses:

Seating order at WCO meetings: the EU representative should sit next to the
Member State (EU) holding the EU Presidency (EU position).

voting procedure: the representative of the EU must, if he has not been grant-
ed the right to vote on his own behalf in accordance with the Conventions, on
matters within the competence of the Community, be able to exercise the right
to vote on behalf of the Member States of the EU (EU position).

participation in committees: while the EU has observer status at all meet-
ings of the WCO, with the exception of the Policy Commission and the Finance
Committee. Allow the European Commission (hereinafter referred to as the EC)
to participate in the PC meeting, either on its own behalf or as an observer. Do
not participate in meetings of the Finance Committee until the EU has assumed
a significant part of the Member States’ contribution.

In the course of researching topical issues of the legal status of the EU in the
WCO, we systematized the US position on this topic. In our opinion, it deserves
special attention. The main theses of the American side are as follows:

— the EU is not eligible for membership in accordance with the provisions
of the CCC Convention;

—an amendment to the CCC Convention would require the consent of each
contracting party, and the United States Government is currently not granting
its consent;

' Point 31. Membership Request from the European Community. (Item X on the Agenda —
Other business). Policy Commission. 45th session . SPO071E1. Brussels, 31 May 2001. - P.7.
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— the United States does not agree that an amendment to the CCC (granting
EU Membership) Convention is a priority, necessary or in the best interests of
the WCO and its members;'

— the US government opposes:

— any proposal to draft an amendment to the Convention;

— any suggestion that there might be possible means of facilitating the entry
into force of such an amendment;

— the establishment of any practical measures that would allow the Europe-
an Community to, in effect, enjoy the benefits of membership prior to such an
amendment; and

— any suggestion that a negotiating structure be established to allow any of
these issues to be carried forward.?

If the votes of a number of WCO Members were concentrated in one body,
the value of the WCO would be diminished.’

This entails lowering the status of general directors of customs authorities
to the status of figureheads.

The issue of competence is a concern. The EU has recognized that it has on-
ly certain competences in the field of customs, while others remain with the 15
member states. The task of defining these competencies is best handled through
the European Community’s own consultation mechanism and not within the
WCO.

The Council Convention embodies the Organization and all that it stands
for. The decision to open it up for amendment should not be taken lightly, as
there are many potential dangers, in particular requests for other amendments
that could change the very nature of the Organization.

From a legal point of view, it was clear that economic unions, customs
unions and similar bodies could not be members of the WCO. Changing this
will require positive approval from all WCO Member States and will be a chal-
lenging task.

One of the objectives of this study is to develop a draft action plan (road-
map) for obtaining the status of a WCO member by an economic union (EEU)
based on the EU precedent. The study of this issue made it possible to identify
the following steps for the EU and the WCO to achieve this goal :

' Point 89. Report of the Policy Commission. 45th session. SPO075E2. Brussels, 27 June
2001. - P.14.

2 Point 101.1bid. — P.15.
* Point 91. Ibid. — P.14.
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1. Conducting negotiations between the European Commission and the
WCO Secretariat on membership in the Organization.

2. Adoption of the decision of the Council of Ministers of the EU to apply
for membership in the WCO (adopted unanimously).

3. EU Council of Ministers authorizes the European Commission to submit
an EU request to the WCO and, if necessary, to negotiate for WCO member-
ship (March 2001).

4. The Council of the European Community authorizes the European Com-
mission to negotiate an amendment to the Convention establishing the Customs
Cooperation Council (decision of 19 March 2001).!

5. Applying for WCO membership. Letter from the European Commission
to the WCO Secretariat indicating that the Council of the European Commu-
nity has authorized the EC to negotiate an amendment to the CCC Convention
to allow the European Community (EC) to become a member of the WCO (19
April 2001).

In its letter, the Commission on the merits:

— Proposes a draft amendment to the CCC Convention that would allow the
EU to become a Contracting Party to the Convention;

— suggests possible means of facilitating the entry into force of such an
amendment;

— establishes a number of practical measures that may be taken prior to the
adoption of such an amendment to improve the participation of the EU in the
work of the WCO; and

— asks to create a negotiating structure in the WCO to resolve this issue.

6. WCO Secretariat circulates letter from EC to all Members for informa-
tion (May 2001).

7. Conducting consultations of the WCO Secretariat with:

— depositary of the Convention (Ministry of Foreign Affairs of Belgium),

— a specialist in international contract law (Legal Adviser of the WCO Sec-
retariat);

— Commission of the European Community;,

— Familiarization with various published sources of information on EU
membership in some other intergovernmental organizations.

The aim is to obtain an initial position on the legal aspects of EU member-
ship in the WCO and prepare background material to form the basis for discus-
sions in the PC and the Council.

! On basis unanimous solutions Council European Communities March 19, 2001 (Decision by
the Council of the European Communities of 19 March 2001).
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8. Preparation by the WCO Secretariat of background material dated
31.05.2001" for the 45th PC meeting (25-27 June 2001) to provide a basis for
discussions (based on consultations, see paragraph 7 above).?

9. Formation of position by the WCO Secretariat (31.05.2001). The Poli-
cy Commission was invited to conduct a preliminary discussion on the issues
raised in the background paper and make recommendations to the Council on:

a) the principle of starting negotiations with a view to

(i) EU membership in the WCO; and

(11 ) in the short term, the introduction of measures aimed at facilitating the
participation of the EU in the work of the WCO; and

(b) if this principle is to be accepted, the procedures to be put in place for the
success of these negotiations.

10. Carrying out political discussions initiated by governments and the EU,
seeking a political solution (since the dissemination of the information note of
the WCO Secretariat dated May 31, 2002).

11. Planning for a preliminary discussion of the EC request at the PC and
Council meetings in June 2001.

12. Preliminary discussion of the EC request at the 45th session of the WCO
PC (25-27 June 2001)* with the participation of the EC Director General re-
sponsible for taxation and the customs union.

The following actual elements are considered:

— Current status of the EU in relation to the WCO (2001).

— Legal and practical provisions adopted in the organizations of which the
EU is already a member (Food and Agriculture Organization of the United Na-
tions; World Trade Organization (WTO).

— Legal issues related to the EU request.

13. Participation of the EC Director General responsible for taxation and the
customs union in the 45th meeting of the WCO PC (25-27 June 2001) in discus-
sions on the Secretariat’s approach to EU membership in the WCO, as well as
the submission of a Community request for membership.

! Information is provided on the current status of the European Community in relation to
the WCO, the provisions adopted in the two organizations (FAO and WTO) of which the
European Community was a member at that time, as well as on the legal issues raised in the
request for European Community membership.

2 Mozer S.V. Organizational and legal aspects of the membership of the European Communities
in the World Customs Organization as a precedent for customs and economic unions // Socio-
political sciences. — Ne 4. — 2022 URL: http://customs-academy.net/?p=14924

3 With the participation of the Director General of the European Commission, responsible for
taxation and the customs union.
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14. Discussion of the EC application at the 97-98 sessions of the WCO
Council (28-30 June 2021). Event results:

The Chairman of the Council stated that there is no agreement in the Coun-
cil and the PC on the principle of starting negotiations on EU membership in
the WCO.

The Council agreed with the PC that it would be premature at this stage to
set up a working group to start a negotiation process or take provisional mea-
sures.

Many questions have been raised that require further study, incl. related not
only to customs matters, but also to the constitutional, legal or practical aspects
of the EU request.

Various national authorities will need to be consulted.

The most logical solution would be to postpone the response to the EU re-
quest (for a year — author s note) until the end of Council meetings in June 2002
and leave this document open in order to give WCO members more time for
consultation and reflection, and also to facilitate the collection of additional in-
formation.

The Chair requested the Secretary-General, through the Vice-Chairs, to
draw up a list of specific questions from Members that they considered merit-
ed further study.

15. Participation of the EU representative in the 97-98 sessions of the WCO
Council (28-30 June 2021) when discussing this issue and presenting the Com-
munity request for membership, as well as explaining the motives (reasons) un-
derlying the EU request for membership.'

16. Additional information for stage I (on the establishment of a negoti-
ating structure):

Proposals from the WCO Secretariat regarding practical measures to pro-
cess a request from the EU.

* Acceptance of the principle of EU membership as worthy of study, the con-
sequence is the initiation of a process of further consideration of issues leading
to negotiations on an acceptable outcome.

* Adoption of the principle of starting negotiations with a view to EU mem-
bership in the WCO at Council meetings.

* Development and harmonization of the methodology of negotiations with
the aim of EU membership in the WCO. Negotiations should be bilateral, that

' Mozer S.V. Organizational and legal aspects of the membership of the European Communities
in the World Customs Organization as a precedent for customs and economic unions // Socio-
political sciences. — No 4. — 2022 URL: http://customs-academy.net/?p=14924
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is, between, on the one hand, representatives of the EU, and on the other, rep-
resentatives of the WCO.

Formation of two negotiating groups:

* the creation of a Community negotiating group, which consists exclusively
of EC officials; EU member states do not participate in the negotiations;

* Establishment of a WCO negotiating group: this should be a small but rep-
resentative group of members, possibly consisting of the Chair and Vice Chairs
of the Council, as well as a few other members appointed as Vice Chairs to en-
sure the best possible regional balance. The Chairman of the Council was sup-
posed to head this negotiating group.

In conclusion, we note that neither in the PC nor in the Council was there
agreement on the principle of initiating negotiations with a view to EU mem-
bership in the WCO. At its 97th-98th sessions (28-30 June 2001), the Council
decided to keep this topic open until June 2002 to give Members more time for
consultation and considerations, and to facilitate the gathering of additional in-
formation.

SECOND STAGE

We analyzed the second negotiation stage, during which the international
customs community actively discussed the possibility of granting WCO mem-
ber status to the EU. A feature of this stage is the formation of questions and the
preparation of answers about potential EU membership (after the 97/98 Coun-
cil sessions, June 28-30, 2001).

The analysis of the WCO materials made it possible to identify 6 groups of
questions on the subject of the study, which include 24 questions:

— general questions on regional economic groupings (associations);

— general questions at the request of the EU;

— competence of the EU in the WCO;

— on amendments to the CCC Convention,;

— EU membership fees to the WCO;

— participation of the EU in the work of the WCO.

The classification given is as follows:

General questions on regional economic groupings (associations)

1. Should the EU request be considered in isolation, or would it be prefera-
ble to work on the assumption that other customs unions may qualify for WCO
membership in the future?"

! The most frequently raised issue during the discussions.
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2. What is the current legal status and future expectations of the various re-
gional economic groupings to which WCO members belong?

2.1. What way these groupings are currently use and are expected to use
in the future their member states in customs affairs?

2.2. Do these regional groups consider it possible to apply for WCO
membership? and

2.3. How would the Member States concerned react in such a case?

3. How are customs unions and trade groupings treated in other international
organizations in terms of having observer status or full membership?

General questions at the request of the EU

4. What benefits will EU membership bring to the WCO?

5. What will be the impact on the day-to-day work of WCO technical com-
mittees when an economic union represents its members (e.g. in terms of the
quality of the discussion)?

6. Has the EU applied for membership in any other intergovernmental organi-
zations and been rejected (and if so, for what reasons), and are any organizations
other than the WCO currently discussing an application for EU membership?

7. Could a proposal from the EU and possibly other customs unions of a sim-
ilar status besides membership represent a better approach to the issue?

8. What is the position of the EU in relation to other international organiza-
tions?

9. Is it worth doing a study to determine the benefits of EU membership for
the WCO?

Note : The only party that opposed any research on the possibility of starting
negotiations with the EU on this topic was the United States.

Competence of the EU in the WCO

10. Clarifications should be given on the issue of competence in order to give
the WCO members a clear and complete understanding of the practical implica-
tions that may arise from the admission of the EU as a member of the WCO.

11. If the EU were to become a member of the WCO, what would be its role
compared to that of the EU Member States in the activities of the Organization?

12. If the EU becomes a WCO member, in what areas of WCO activities
will the European Community exercise the rights and obligations of its member
states, and in what areas will EU member states continue to exercise their rights
(including the right to vote) individually?

13. Can a distinction be made, for example by color coding, between agen-
da items for which the EU will be responsible and those that will remain the re-
sponsibility of individual EU Member States?
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14. If the EU were to become a member of the WCO, what would be its role,
compared to that of its member states, in the activities of the Organization?

On Amendments to the Convention Establishing the Customs Cooperation
Council

15. Is the WCO really wish to accept the EU as a member and, if so, should
appropriate amendments be made to the CCC Convention and other legal in-
struments with reference to the EU only or to customs and economic unions in
general?

16. Should there be a general revision of the CCC Convention, and not just
an amendment to it, given that this convention was conceived as a technical in-
strument fifty years ago and the needs of members have changed over time?

17. What amendments need to be made to the CCC Convention (and other
WCO legal instruments) to allow the EU to become a member?

18. Can, in practice, the European Community be granted rights similar to
those of members (including the right to vote) prior to actual membership?

19. Is there a need to standardize the status of the EU in the various WCO
committees?

EU membership fees to the WCO

20. How will the issue of membership fees be handled?

EU participation in the work of the WCO

21. In case of accession to the WCO, will the EU (or any other customs
union) participate in the governance structures of the Organization, i.e. the Fi-
nance Committee and the Policy Commission?

22. What will be the relationship between the EU (or any other customs
union) and WCO regional structures?

23. About seating at sessions. Ifit is agreed that the WCO should start nego-
tiations on Community membership, should there be any changes to the seating
arrangements for WCO sessions and EU interventions in the meantime?

Voting right

24. What voting rights will the EU have?

In light of the foregoing, the WCO Secretariat has proposed that the follow-
ing studies be carried out in the first half of 2002 to help Member States decide
whether or not to start negotiations in view of EU membership in the WCO. In
doing so, 6 themes were identified :

— current status/aspirations of regional groupings around the world (execu-
tor — Vice Chairs, Secretariat);

— EU relations with other intergovernmental organizations (executor — EC,
Secretariat);
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— relations of other regional groupings with intergovernmental organiza-
tions (executor — vice-chairmen, Secretariat);

— the benefits of EU membership in the WCO (executor — EU, Secretariat,
interested members);

— the competence of the EU and the EU member states in the case of EU
membership in the WCO (executor — the EU);

— the likely impact of EU membership on the day-to-day activities of WCO
technical committees (executed by the Secretariat).

Answers to questions by the European Community

On 24 April 2002, the EC submitted to the WCO Secretariat its position
on the three issues listed in the Secretariat’s paper on possible topics for study,
namely:

— distribution of powers between the EU and its member states;

— EU relations with other international organizations; and

—why EU membership would be beneficial for the WCO.

According to the author, the answers provided by the EU to the questions
posed are incomplete and do not give a clear idea, for example, of the EU’s re-
lations with international organizations, as well as the benefits of EU mem-
bership for the WCO. The main emphasis was placed on the so-called unique-
ness of the EU and its central place in the system of relations with EU member
states. The EU thesis about the absence of the need to submit a declaration on
the division of competence between the EU and its member states, as well as
the constant development of the competence of the Community and the difficul-
ty of developing a position (on the division of competence — author s note) be-
fore the start of the negotiation process on obtaining the status of a WCO mem-
ber. At the same time, as noted in the materials of the EU, the issue of division
of competencies is the sole responsibility of the EU and its member states. In
other words, there is exclusive competence, but information on the division of
responsibility (competence) between the EU and its Member States cannot be
provided. And this despite the fact that until today, in accordance with the CCC
Convention, customs and economic unions cannot be members of the WCO,
but only observers.

It is worth noting that most of the questions about the potential EU member-
ship in the WCO, which were voiced by the WCO member countries at the ses-
sions of the PC and the Council, were not included in the generated list of ques-
tions sent by the Secretariat to the EU and vice-chairs for the regions of the Or-
ganization. For example it were ignored the issues of EU membership fees in the
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WCO, the right to vote of the EU, the standardization of the status of the EU in
various WCO commiittees, the impact on the daily work of WCO technical com-
mittees (quality of discussion), the role of the EU compared to the role of EU
Member States in the activities of the WCO, areas of activity of the EU and EU
member states in the WCO, relations between the EU and regional structures
of the WCO, etc.

Here are the main theses from the EU’s responses to the questions posed:

1. The EU is more than a customs union. It constitutes an economic union
that has achieved a unique level of integration at the international level.!

2. There is no need for a declaration on competence sharing the responsi-
bility between the EU and its Member States. In addition, Community compe-
tencies are in a permanent state of evolution. It would be very difficult to estab-
lish such a position before the negotiating process started. In addition, the ques-
tion of the sharing of competencies is solely the responsibility of the EC and its’
Member States.’

3. EU member states® have built much more between themselves than a free
trade area or a simple customs union. They act in commercial and customs af-
fairs as if they formed one country in which internal borders between states
have been abolished.

4. The EU customs union is based on common legislation adopted by a qual-
ified majority, not unanimously. This legislation no longer falls within the le-
gal competence of the EU Member States, which, by the Treaty of Rome, have
transferred decision-making power on this matter to specific common institu-
tions.

5. Customs legislation is adopted according to a decision-making process
where, in certain cases, the European Parliament plays an essential role; and

' Point 2.1. Annex V to doc. SPO102E1. Membership Request from the European Community.
Policy Commission. SPO102E1. 47th session. Brussels, 31 May 2002. — P.V/1.

2 Ibid.

3 Germany, Austria, Belgium, Denmark, Spain, Finland, France, Greece, Ireland, Italy,
Luxembourg, Netherlands, Portugal, United Kingdom of Great Britain and Northern Ireland,
Sweden. Ongoing accession negotiations with Bulgaria, Cyprus, Estonia, Hungary, Latvia,
Lithuania, Malta, Poland, Czech Republic, Romania, Slovakia, Slovenia foresee a union
of 27 member states in the near future (Turkey is also a candidate country) / Germany.
Austria, Belgium, Denmark, Spain, Finland, France, Greece, Ireland, Italy, Luxembourg,
the Netherlands, Portugal, the United Kingdom of Great Britain and of Northern Ireland,
Sweden. The current accession negotiations with Bulgaria, Cyprus, Estonia, Hungary, Latvia,
Lithuania, Malta, Poland, the Czech Republic, Romania, Slovakia, Slovenia allow to foresee,
in the near future, a union of 27 Member States (Turkey is also a candidate country).
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this Parliament, made up of Members elected directly by European citizens, is
the expression of genuine European sovereignty.'

6. The Customs Code which is common to all 15 Member States of the EC,
is directly applicable in each, and constitutes a unified customs territory.>

7. The adoption of customs legislation falls to common Institutions, created
by the Treaty of Rome, the Council of the European Union, the European Par-
liament and, as regards the measures of implementation and control of Commu-
nity law, the European Commission, which replaced the national authorities of
the Member States. In addition a Court of Justice was created to interpret Com-
munity law. This customs union constitutes a unique example of developed in-
tegration, for customs as well as for political, legal, economic and monetary as-
pects.?

8. In this Community architecture, the European Commission occupies
a central place.

9. The European Commission is guarantor of application of the Community
customs law, which ensures equivalent results throughout the customs territory
of the EC. In fact, the European Commission is at the center of this process of
co-ordination of actions of these administrations, ensuring that the latter act as
if they formed only one administration.*

10. All the fields in which the scope of the WTO and the WCO overlap fall
within the exclusive competence of the EC (customs value, origin, tariff mea-
sures, counterfeits, facilitation of trade, etc).

11. Competence shared with competencies of Member States — training,
money laundering, nuclear products.

12. Some customs matters connected with measures aiming to ensure the re-
spect of law and order still fall within the exclusive competence of the Mem-
ber States of the EC.°

13. It is indispensable for the proper functioning of the EC that the sharing
of competencies between the EC and its Member States be extended at external
level, within the framework of EC participation in the work of international or-
ganizations such as the WTO or the WCO.

' Point 2.9. Annex V to doc. SP0102E1. Membership Request from the European Community.
Policy Commission. SPO102E1. 47th session. Brussels, 31 May 2002. — P. V/4.

2 Ibid.

3 Point2.11. Annex V to doc. SPO102E1. Membership Request from the European Community.
Policy commission . SP 0102 E 1.47th session. Brussels , May 31, 2002. — P. V /5.

4 Ibid. Point 2.12.
5 Ibid. Point 2.13.
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14. The vast majority of issues dealt with by the WCO fall within the exclu-
sive competence of the EU.

15. At the legal level, the Member States no longer have the power to take
almost all decisions taken on customs matters.

16. The accession of the EU to the WCO will clarify the situation in the in-
terests of both this organization and its members, and at the same time satisfy
the internal legal reality of the EU.

17. The fact that the EU can only act through its member states creates an un-
doubted confusion that is detrimental to the normal functioning of the WCO it-
self. The EU cannot fully participate in the work of the two main bodies, the WCO
Council and the Permanent Technical Committee, as it can in other WCO bodies.

In our opinion, the main incident is that when forming a new status of the
EU in the WCO, within the framework of the international customs organiza-
tion, an attempt is made to transfer the competences of the European group of
WCO member countries to an entity (EU) with observer status, which, by virtue
of WCO law, cannot be a member this organization. According to the EU, the
Community has exclusive competence in matters of customs regulation within
the framework of European institutions and a similar situation should be for it
in the WCO. And for these purposes, little is needed — to change the status of an
observer to the status of a WCO member. In this case, the status of the customs
administrations of the EU member states becomes nominal, since decisions will
be made for one or another customs administration in Brussels.

Measures to obtain the status of a WCO member

The analysis of the second stage of obtaining EU status in the WCO made
it possible to identify several more activities that were necessary to fulfill the
EU application:

1. The President of the WCO Council requests the Secretariat, with the par-
ticipation of the Vice-Presidents, to compile a list of specific issues deserving
further study (97-98 sessions of the WCO Council (28-30 June 2021).

2. Formation by the Secretariat of a list of questions on the issues of EU
membership in the WCO (after the 97/98 Council sessions, June 28-30, 2001).

3. Preparation by the Secretariat of a list of questions on the issues of EU
membership in the WCO to the Policy Commission.

4. The WCO Secretariat considered it premature to consider the questions
that had been formed, although there was no doubt that they were of great im-
portance in the negotiations on EU membership in the WCO (voiced on No-
vember 6, 2001).
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5. With the consent of the PC, studies on the identified issues are planned to
be submitted to the Policy Commission and the Council.!

6. Contacting the Secretariat in writing to the Vice-Presidents to see if mem-
bers in their respective regions wish to propose any aspects of the EU member-
ship request that should be further explored (following the 97/98th sessions of
the Council, which took place on 28 — 30 June 2001).

7. Received by the Secretariat a response from the Vice-Chair, Delegate of
the United Kingdom representing the European Region, with a list of possi-
ble topics for study identified by Members in the European Region (22 Octo-
ber 2001).

8. Presenting to survey participants a list of possible topics for study, which
have been previously identified by member countries of the European Region.

9. Holding consultations at the regional level by Vice-Chairs with WCO
members. The goal is to get an opinion on the consequences for the WCO of the
emergence of free trade areas and agreements, customs unions and other simi-
lar phenomena.

10. Formation by November 2001 by the WCO Secretariat of the question-
naire. The aim is to assist member countries in deciding whether to start nego-
tiations given the EU’s membership in the WCO. Areas of study (6 questions):

— current status/aspirations of regional groupings around the world (execu-
tor — Vice Chairs, Secretariat);

— EU relations with other intergovernmental organizations (executor — EC,
Secretariat);

— relations of other regional groupings with intergovernmental organiza-
tions (executor — vice-chairmen, Secretariat);

— the benefits of EU membership in the WCO (executor — EU, Secretariat,
interested members);

— the competence of the EU and the EU member states in the case of EU
membership in the WCO (executor — the EU);

— the likely impact of EU membership on the day-to-day activities of WCO
technical committees (executed by the Secretariat).

Note: These questions were identified (agreed) by the PC at its 46th session
in December 2001 and were requested by the PC, the Secretary General and
WCO Members for a fact-based decision.

' Moser S.V. Organizational and legal aspects of the membership of the European Communities
in the World Customs Organization as a precedent for customs and economic unions // Socio-
political sciences. — Ne 4. — 2022 URL: http://customs-academy.net/?p=14924
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11. By the 46th session of the PC, December 10-12, 2001, the WCO Secre-
tariat formed the following positions:

In order to examine the issue of EU competence, it is necessary to send
copies of the agendas of all meetings of the working bodies of the WCO in the
last 12 months to the EC with a request to distinguish — for example, by color
coding — between agenda items of the meeting for which the European Com-
munity will be responsible and those for which will remain the responsibility
of individual members (in fact, the proposal has not been implemented — au-
thor s note);

it is proposed that the WCO Secretariat assess the possible impact of EU
membership on the day-to-day work of WCO technical committees by compar-
ing the degree of participation of EU Member States and the European Com-
mission in (i) a committee of which the EU is a member (e.g. the HS Com-
mittee), and (ii) a committee, in which the EU participates as an observer (for
example, the Law Enforcement Committee) (the proposal was not implement-
ed — author s note).

12. Consideration of the issue of EU membership in the WCO at the 46th
session of the PC (10 — 12 December 2001). Decisions taken:

— the WCO Secretariat has identified possible areas of study and fulfilled its
mandate;

— issues in the working paper that are of direct relevance to the EU and its
application for WCO accession will be referred to the EU for further comments,
inputs and research;

— at the regional level, the Vice-Chairs will consult with WCO members to
seek their views on the implications for the WCO of free trade areas and agree-
ments, customs unions and other such phenomena;

— the PC will return to this issue in June 2002 based on inputs (positions) to
be received from the EU and the Vice Chairs.!

13. In December 2001, the PC instructs the WCO Secretary General to re-
ceive answers to the questions asked in accordance with the questionnaire de-
veloped by the Secretariat.

14. The Secretariat in December 2001 invited the EC to provide preliminary
information:

— about the relations that customs and economic groupings in the European
Region maintain with various intergovernmental organizations;

' Mozer S.V. Organizational and legal aspects of the membership of the European Communities
in the World Customs Organization as a precedent for customs and economic unions // Socio-
political sciences. — No 4. — 2022 URL: http://customs-academy.net/?p=14924
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— about the benefits of EU membership for the WCO;

— on the competence, practical consequences that may arise as a result of the
EU’s admission as a member of the WCO.

The Secretariat’s formal letter of response was sent to the EU on 7 Febru-
ary 2002.

15. Presentation by the European Community on April 24, 2002 to the WCO
Secretariat of materials (positions) on those research issues that are directly re-
lated to it:

— distribution of powers between the EU and its member states;

— EU relations with other international organizations;

—why EU membership would be beneficial for the WCO.

16. Provision by Vice-Presidents of the views of WCO members by region
on the implications for the WCO of the emergence of free trade areas and agree-
ments, customs unions, etc.

—26.04.2002 — Deputy Chairman of the Asia-Pacific region.

—06.05.2002 — Deputy Chairman from the region of North Africa, the Near
and Middle East.

—May 17, 2002 — Deputy Chairman of the European Region of the WCO.

17. By the 47" session of the PC, June 24-26, 2002, the WCO Secretariat
formed the following positions:

It has become obvious to the WCO Secretariat and it would be inappropri-
ate to take a stand on what is essentially a matter of national policy. In these cir-
cumstances, the Secretariat limited itself to indicating that the options open to
the PC could include the following:

—to recommend to the Council to start negotiations with a view to EU mem-
bership, while the Secretariat will be instructed zo prepare a draft terms of ref-
erence for negotiations (the event has not been implemented — author s note );

—recommend to the Council to defer consideration of this issue until WCO
priorities allow it to allocate the necessary time and resources;

—recommend to the Council fo reject the EU s request for negotiations;

— to recommend to the Council not to take a decision on the EU request for
the time being, pending further consideration at the national level and/or pro-
vision of additional information (to be determined by the Policy Commission).

18. 47th session of the WCO Policy Commission (24 — 26 June 2002). The
WCO Secretariat no longer saw the need for the PC to undertake any further
studies at this stage. The Head of the WCO Secretariat undertook to keep the
PC and Council informed of any developments that could be reported to him in
the course of political discussions.
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In turn, the PC took note of the Secretary General’s comments and agreed
with him that this issue should be left open. The Secretary General was request-
ed to monitor the situation and report to the PC and the Council when events oc-
cur that need to be brought to their attention.'

19. 99/100 Sessions of the WCO Council (27-29 June 2002). The issue of
EU membership in the WCO was considered. The Council took note of the fol-
lowing information: the Chairperson of the Council explained that the Secre-
tary General had informed the Policy Commission that the issue of EU mem-
bership in the WCO was currently the subject of political discussions initiated
by governments and the EU, and suggested that it be left open until found a po-
litical solution. The PC requested the Secretary General to monitor the situation
and keep the PC and Council informed of developments that need to be brought
to their attention.

On the risks associated with obtaining the status of a WCO member

Above we systematized the risks that, in the opinion of WCO members,
could arise in connection with granting the EU the status of a WCO member.
The list below contains additional risks that the Secretariat and WCO Members
have voiced in the framework of the formation of questions and preparation of
answers on the legal status of the EU:

— the amendment of the CCC Convention (in terms of granting EU member-
ship — author s note) is not a priority, necessary or in the interests of the WCO;?

—the competence of the EU and its member countries will not be clearly de-
fined in all cases dealt with by the WCO. This, in turn, will increase uncertain-
ty in customs facilitation and enforcement efforts and place a greater burden on
the WCO:;

— it is necessary to conduct a study to determine the benefits of EU member-
ship for the WCO. According to the WCO Secretariat, this could be a key issue
for member countries as they seek to determine their national position with re-
gard to the EC membership request;?

— the question of whether to revise the CCC Convention as a whole, rath-
er than simply amending it to allow EU membership, will not arise unless the

' Mozer S.V. Organizational and legal aspects of the membership of the European Communities
in the World Customs Organization as a precedent for customs and economic unions // Socio-
political sciences. — Ne 4. — 2022 URL: http://customs-academy.net/?p=14924

2 USA position.

3 Point 20. Membership Request from the European Community. Item XI on the Agenda.
Policy Commission. 46th session. SPOOSSE1. Brussels, 6 November 2001. — P.4.
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principle of negotiating such membership is accepted. Therefore, it is prema-
ture to consider this issue;!

— the limited resources of the Secretariat should not be spent on studying the
issue of EU membership in the WCO, especially in the light of the discussions
on the need to prioritize the work of the Organization and meet the requirements
of members as a whole;

— Opening the CCC Convention for amendments will require extremely
large resources and time. This will divert attention from the work of the already
limited resources of the Organization;

— the process may take years to complete and the results are uncertain;

— the resources of the Secretariat have been exhausted to carry out the work
of priority for its members, as indicated in the Strategic Plan;?

— Some WCO Members do not want the resources of the Secretariat to be
used to resolve the issue of EU membership, as other more important priorities
must be resolved within the Strategic Plan.

The next element that we traditionally single out in the conclusions based
on the results of the study of the issue is the position of the United States. With-
in the framework of the analyzed stage it is as follows:

The United States Government, after internal deliberations, gave the most
careful consideration to the EC’s request for WCO membership, as well as the
possibility of conducting a study on the request for EU membership. It studied
the implications of amending the Convention and considered the resources that
would be required to do so.

As stated at the June PC and Council meetings, the United States does not
believe that amending the Convention as requested would be in the Organiza-
tion’s best interest.

The United States valued the continued involvement of the EC in the WCO
as an observer. According to the US, the EC had an ability to represent its views
Sfully; through its Member States it had the ability to join or block consensus in
areas of its competence. The United States did not believe that an amendment
to the Council Convention was a priority, was a necessity, or was in the best in-
terest of the WCO. Opening the Convention to amendment would be extreme-
ly resource and time intensive. It would detract from the Organization’s already
limited resources and would divert attention from work prioritized by the Mem-
bers in the Strategic Plan. The process could take years to complete, with un-

' Position of the WCO Secretariat.
2 US position.
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certain results. The WCO’s limited resources should instead be used to advance
Customs facilitation measures that addressed the needs of the trading commu-
nity and administrations’ respective law enforcement responsibilities.'

EC-divided competency would not be clear-cut in all cases dealt with by the
WCO, and this in turn would increase uncertainty in efforts on Customs facili-
tation and law enforcement. This would impose greater burdens on the WCO.2

Therefore, the United States did not favour amending the Convention. In
fact, the Convention already contained membership criteria that the Europe-
an Commission could utilize when it met them. The United States also recom-
mended against the Secretariat undertaking any studies regarding the possibility
of opening negotiations with the EC on this topic. The United States felt that the
Secretariat’s resources were stretched to capacity in conducting the work prior-
itized by its Members as outlined in the Strategic Plan.?

On the merits of the issue of amending the Convention of the Customs Co-
operation Council, 2 theses can be distinguished:

— the admission of the European Community as a member of the WCO
would require amendments to the Council Convention; and

—an amendment to the Convention will require the express written consent
of all Contracting Parties to the Convention.

Conclusions

The study allowed us to identify 4 stages in which the EU has made efforts
to obtain a status similar (akin to) to WCO membership. This article analyzes
the organizational and legal features and the first two stages on the EU’s path to
WCO «membershipy.

The author systematizes the main theses of the EU on obtaining the status of
a WCO member, highlights the risks associated with such membership, and also
formed a number of issues that deserve attention (6 groups on the subject of study).
Moreover, the research article analyzes the position of the EU on the issues voiced,
and also highlights measures to obtain the status of the WCO member).

According to the author, the EU does not have the status of a WCO mem-
ber (member of the Council), since, in accordance with the CCC Convention,
such status is granted only to states (members of the Council are the govern-
ment of any separate customs territory). Customs and economic unions as

! Point 107. Report of the Policy Commission. 46th session. SPO090E1. Brussels, 29 January
2002. — P.20.

2 Ibid.
3 Ibid.
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international organizations are entitled to receive only observer status. The the-
sis about the exclusive role of the EU, the presence of some moral right to mem-
bership in the WCO, is contrary to the norms of the CCC Convention, has no le-
gal consequences.

The results of the study are proposed to be used within the framework of

the expert activities of the EEU, in particular, the Working Group on Interaction
with the World Customs Organization, established on March 29, 2022 by order
of the EEC Board Ne 55.!
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6. ORGANIZATIONAL AND LEGAL FEATURES OF OBTAINING
BY THE EUROPEAN UNION RIGHTS AND OBLIGATIONS AKIN TO
THOSE ENJOYED BY THE WCO MEMBERS'

The presented research material is a continuation of a previously published
article on the organizational and legal features of obtaining membership in the
World Customs Organization (WCO) by the European Communities (EC), con-
tains an analysis of the third and fourth stages (2006-2007), within which the
EC received rights and obligations akin to those of the World Customs Organi-
zation Members.

Task

To systematize and analyze legal and organizational features, as well as activities aimed at ob-
taining rights and obligations akin to those enjoyed by the WCO members for the EC in the pe-
riod from 2006 and 2007.

Conclusions

The research article is devoted to the issues of the legal status of the EU in the WCO and the use
of the EU precedent for the implementation of the Strategic Directions for the Development of
Eurasian Economic Integration until 2025 (Strategic Directions) in terms of joint actions with
Member States aimed at obtaining by the Union the WCO membership status.

The subject of the study is the stages, activities, organizational and legal instruments and con-
sequences of EU membership in the WCO.

The performed analysis of stages and legal and organizational features of obtaining by EU the WCO
membership can be used to develop conceptual approaches for the Eurasian Economic Union (EEU)
to obtain the WCO membership status in the course of implementing the Strategic Directions.
Social Consequences

Conducting a study of the legal status of customs and economic unions in the WCO is associat-
ed with the implementation of paragraph 11.7.5. of Strategic Directions in terms of cooperation
with this international organization.

Practical value

The results of the study are of interest to the customs cooperation block of the Eurasian Eco-
nomic Commission (EEC) and can be used by specialists from customs and other executive au-
thorities in the EEU member states, EEC experts to organize and implement mutually beneficial
customs cooperation between the EEC and the WCO.

The article is recommended to researchers, teachers, students, graduate students and other
categories of students in the Russian Customs Academy, in other universities and the WCO re-
gional training centers in the specialties «Customs» and «Jurisprudence».

Originality/value

The research material is based on an analysis of the practical aspects of the activities of the EU,
the WCO and is the result of a comprehensive study of the issue of the legal and organizational
basis for obtaining the WCO member status by economic and customs unions.

' Mozer Sergei.Organizational and legal features of obtaining by the European Union rights
and obligations akin to those enjoyed by the WCO members // Gaps in Russian Legislation.
— No 7.—2022.(Article) URL: https://customs-academy.net/?p=17899
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Introduction

Effective development of trade relations is impossible without creating a fa-
vorable legal climate. The presence of stable and flexible legal means that ensure
a balance of interests of business and regulatory government authorities in terms
of compliance with customs legislation is a guarantee of minimizing the impact of
global economic challenges, including in the Eurasian Economic Union (Union).
The Customs Cooperation Block of the Eurasian Economic Commission (Com-
mission, EEC) actively interacts with the international customs community on the
study of best practices in customs regulation. Bilateral relations with the World
Customs Organization (WCO) can be called productive, on the platform of which
the Commission participates in the development and modernization of the WCO
legal instruments and tools. Such cooperation is transformed into expert work
within the Commission and the Union to improve the law in the field of customs.

The study of the issues of the legal status of the European Union' (EU) in the
World Customs Organization began at the expert level of the Eurasian Econom-
ic Commission in 2015, when a request was received from one of the countries of
the Eurasian Economic Union to consider the question of obtaining the so-called
«associated membership of the WCO» by the Union.? With the adoption of the
Strategic Directions for the Development of Eurasian Economic Integration until
2025% (Strategic Directions) and the establishment in the Commission of a Work-

' On December 1, 2009, after the entry into force of the Treaty of Lisbon, the successor of the
European Community became the European Union (therefore, the concept of the European
Community has not been used since).

2 See, for example, Goshin V.A., Mozer S.V. Prospects for the entry of the Eurasian Economic
Union into the World Customs Organization // Features of state regulation of foreign trade
activities in modern conditions: materials of the II scientific and practical conference
(Rostov-on-Don, November 19-20, 2015) V. 2 h. Part 1 — Rostov n/a: Russian Customs
Academy, Rostov branch, 2015. — p.20-29. «RCA: Science»: http://www.customs-academy.
net/?p=8539; Goshin V.A., Mozer S.V. The possibility of obtaining the status of a member
of the World Customs Organization by economic and customs unions: the experience of the
European Union // Bulletin of the Russian Customs Academy Ne 4, 2015. p. 52-60. URL:
https ://www. elibrary.en/item.asp?id=24913948.

3 Strategic Directions for the Development of Eurasian Economic Integration until 2025 /
Approved by the Decision of the Supreme Eurasian Economic Council dated December 11,
2020 Ne 12. «On Strategic Directions for the Development of Eurasian Economic Integration
until 2025». URL : https :// docs.eaecunion.org/docs/ru — ru/01428320/scd 12012021 12
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ing Group on interaction with the WCO in 2022, the issue of conducting joint ac-
tions with Member States aimed at obtaining the Union’s membership status in
the WCO received legal consolidation and subsequent development.

By virtue of the Convention Establishing a Customs Co-operation Council
of 1950% (CCC Convention, Convention) members of the Council are (1) the
Contracting Parties to the present Convention, (2) the Government of any sepa-
rate Customs territory. According to paragraph (d) of article II of the same Con-
vention, «the Council may admit representatives of non-Member Governments
or of international organizations in the capacity of observers».®* Thus, mem-
bership of an international organization (for example, a customs or economic
union) in the WCO is limited to the legal status of an «observer».*

Thus, there are no legal grounds for the membership of the Union in the
WCO. Despite this, the thesis is put forward about the use of the EU precedent
in the WCO. For experts who draw parallels with the EU and follow this line,
we note that the EU is not a member of the WCO, but has rights and obligations
akin to those of WCO Members. Along with this, there is no legal interpretation
of what should be understood by such a status.’

Without going into deep analysis, one can refer to the materials of the WCO
Secretariat dated 14.07.2022 «Brief overview (synopsis of positions) of Con-
ventions sponsored or administered by the Customs Co-operation Councily,
where the European Union belongs to the group of entities not members of the
Council (Council non — members)?®, that is, it does not have the status of a WCO
member (author s note).

! Order of the EEC Board dated March 29, 2022 Ne 55 «On the Working Group for Interaction
with the World Customs Organization». IS Alta -Soft. URL : https://www.alta.en/tamdoc/
22100055/

2 Convention Establishing Customs Cooperation Council, 1950. Electronic fund of legal and
regulatory documents «Consortium Code». URL: https://docs.cntd.ru/document/1900878

3 Paragraph (d) of Article II of the 1950 Customs Cooperation Council Convention URL:
http://www.wcoomd.org/en/about-us/legal-instruments/~/media/85C43EA98BB443FABAE
073FD17B0965B.ashx

* Mozer S.V. Organizational and legal aspects of the membership of the European Communities
in the World Customs Organization as a precedent for customs and economic unions // Socio-
political sciences. — Ne 4. — 2022. URL: https://customs-academy.net/?p=14924

5 Mozer S.V. On the organization of effective legal relations with the World Customs
Organization: recommendations for customs and economic unions // Problems of Economics
and Legal Practice. — Ne 4. — 2022 URL : https://customs-academy.net/?p=14597

¢ Conventions sponsored or administered by the Customs Co-operation Council. — Synopsis of
position as of 30 June 2022. General Secretariat. SG 0223 Eb . Brussels, 14 July 2022. — P.6.
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To date, we have conducted a comprehensive study «Legal and organiza-
tional basis for economic and customs unions to get the status of member of
the World Customs Organization»' and its results, no doubt, can be useful for
the expert work of the Commission in the framework of the implementation of
paragraph 11.7.5. of Strategic directions in terms of cooperation with the WCO.

And the analysis of the first two stages and organizational and legal features
of obtaining EU membership in the WCO in the period 2001-2002 was brought
to the attention of the scientific and expert community in 2022.2 This article is
a continuation of the research material and covers the next two stages (3rd and
4th), as a result of which the European Communities were granted rights akin
to those of WCO Members. Let’s consider them in detail.

THIRD STAGE

In our opinion, the beginning of the third stage on the way for the EU to ob-
tain the status of a WCO member is the sending in June 2006 by the Europe-
an Commission to the WCO Secretary General of a repeated request for the EU
to join the WCO.? The EU expressed its intention to resume negotiations with
a view to joining the WCO.*

1. General analysis. Based on the results of the analysis of the 3rd stage of
obtaining the rights and obligations of the EU akin to those that WCO member
countries have, we have identified the following topics that deserve the atten-
tion of the expert and scientific community:

—repeated EU request for WCO membership and its reasons;

— on the preparation by the WCO Secretariat of a comprehensive docu-
ment on the institutional, financial and legal implications of EU membership
in the Organization;’

' Mozer Sergei. Legal and organizational basis for economic and customs unions to get the
status of member of the World Customs Organization»: monograph /S.V. Mozer. Moscow:
Publishing House of the Russian Customs Academy, 2022. 462 pages.URL: http://customs-
academy.net/?7p=14986

? Mozer Sergei. Analysis of stages and organizational and legal features of obtaining
membership by the European Union in the World Customs Organization // Problems in
Russian Legislation. — Ne 6. — 2022. (Article). URL: https://customs-academy.net/?p=17773

3 See point 2. Report of the Policy Commission. 55th session. SP0217E1b. Brussels, 28 June
2006.—P.1.

* Point 234.1bid. — P.37.

5 Mozer S.V. Organizational and legal aspects of the membership of the European Communities
in the World Customs Organization as a precedent for customs and economic unions // Socio-
political sciences. — Ne 4. —2022. URL: https://customs-academy.net/?p=14924
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— analysis of the powers of various customs unions and the European Com-
munities;

— a package of proposals (legal structure for the EU) and temporary mea-
sures associated with the granting the EU membership in the WCO;

— declaration of EU competence in matters covered by the Convention Es-
tablishing a Customs Cooperation Council;

— stages of movement towards EU membership in the WCO at the 3rd stage;

— questions on the issues of EU membership in the WCO;

— EU voting in the WCO;

— EU membership fees to the WCO;

— the opinion of the WCO Secretary General on EU membership in the
WCO;

—the EU as a separate customs territory;

— implications for other regional groups.

In our opinion, the study of each of the selected topics will allow at the ex-
pert level to understand in a complex the problems of the formation of the cur-
rent legal status of the EU in the WCO.

We believe that the third stage of the EU’s movement towards obtaining
the status of a WCO member, which we have identified, has formed the le-
gal outlines of the settlement of this issue. It is worth noting that the main
message of the work carried out by the international customs community was
that the EU is «a true Customs Union» and a «sui generis entity».

According to the author, this is a very controversial thesis, given the fact
that the international customs community and the WCO Secretariat have
not yet formed the criteria for the so-called «uniqueness» for a customs or eco-
nomic union that can bring it closer to obtaining rights and obligations in the
WCO, similar to those that are provided and assigned to full member states of
the WCO.

As much as we talk about the precedent of the EU in the WCO for other
customs and economic unions, it must be understood that the legal construct
on provisional measures granting the so-called EU membership in the WCO
was developed exclusively for the European Communities. These words are
confirmed by the speech of the WCO Secretary General at the 57th session of
the WCO Policy Commission. He drew attention to the specific aspects that
whereas the proposed amendment to the Convention would permit any Cus-
toms or Economic Union to become a Member of the WCO provided that the
Council approved its request, the draft Decision setting out an interim solu-
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tion pending the entry into force of that amendment related solely to the Eu-
ropean Communities.'

Let us pay special attention to the fact that the WCO act, which proposed
to amend the said convention, is not binding on WCO members, since it is
expressed in the form of a recommendation. This is not a Council decision.
There is no need to build illusions that the amendment to the Convention pro-
posed in the recommendation of the Council will come into force, and customs
and economic unions will be able to obtain the status of a WCO member before
the final modernization of the Convention.

And this despite the fact that on the eve of the development of interim mea-
sures for the EU in the WCO, Vice-Chairs representing the regions of West
and Central Africa and North Africa, the Near and Middle East
within the framework of the 56th session of the PC expressed a thesis of fun-
damental importance — «it essential that any solution adopted in order to en-
able the European Commupnities to join the WCO should not take the form of
a special arrangement specific to the EC, but should also provide for the lon-
ger-term perspective of accession by other Customs Unions in the future. In this
connection, it was stressed that there would be a need for clarity as to what ac-
tually constituted a Customs Union; the criteria to be fulfilled would have to be
clearly specified, but care should be taken to ensure that they were not unattain-
able in practice».?

Obviously, the vice-chairmen were not heard. No, of course, they were
heard, fixing such a possibility in the recommendations for amending the con-
vention, which will never enter into force. However, in fact, the decision of the
Council on the EU took the form of a special arrangement specific to the EC,
which was asked to be prevented by representatives of various WCO regions.
We should note that this decision was made in 2007 by acclamation,’ that is,
without a formal vote (!).

The fact is that this is a political, geopolitical, and not a technical (customs)
decision. The WCO Secretary General considers, that the EC membership re-

' Point 210. Membership request by the European Communities. Report of the Policy
Commission. Policy Commission. 57th session. SP0250E1b. Brussels, 27 June 2007. — P.35.

2 Point 328. Membership request by the European Communities. Policy Commission. Policy
Commission. 56th session. SP0232E1a. Brussels, January 26, 2007. — P. 56.

3 Acclamation (lat. acclamatio — «shout, exclamation») — a simplified procedure for making
or rejecting a decision based on the reaction of the participants, expressed in the form of
applause, exclamations, remarks and other direct (informal) expression of one's opinion /
KARTASLOV.RU. URL.: https://kartaslov.ru/meaning-words/acclamation
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quest was essentially a political issue, to be dealt with nationally at the Ministe-
rial level as it was not a Customs matter per se. The European Union was a real-
ity; as an actor in the international community, in Geneva the EC was negotiat-
ing with Governments world-wide on trade issues. In order to reflect the reality
of the geopolitical situation, it would seem logical to place the WCO'’s relation-
ship with the European Communities on a more official footing, particularly bear-
ing in mind the fact that the EC had adopted many legislative measures based on
WCO instruments.

2. EU re-request. The beginning of the third stage on the path to EU mem-
bership in the WCO is the sending in June 2006 by the European Commission
to the WCO Secretary General a repeated request for EU accession to the WCO.?
The EU expressed its intention to resume negotiations with a view to joining
the WCO.?

3. Reasons for the request. The European Commission announced 4 rea-
sons for the EU’s intention to become a WCO member. To date, we have consis-
tently identified 3 versions of such reasons, which were polished by the WCO
Secretariat in the course of preparation for the PC and the Council meetings.

original version

It is necessary to provide a more accurate reflection of the reality of the Eu-
ropean Union, since the customs union not only fell under the competence of
the Community, but was in fact the first achievement of the latter.

All the work done by the EU (especially with the proposal to revise the Cus-
toms Code) has allowed the EU to say that it has made a constructive contribu-
tion to the activities of the WCO.*

The EU is already a contracting party to several WCO conventions and
a member of several key WCO bodies. The existing cooperation can only be
expanded through EU accession to the WCO.?

The last reason is related to the minor institutional impact that EU accession
will have on the WCO, since in terms of voting the EU will simply replace its

' Point 312. Membership request by the European Communities. Policy Commission. Policy
Commission. 56th session. SP0232E1a. Brussels, 26 January 2007. — P. 54.

2 See Point 2. Report of the Policy Commission. 55th session. SP0217E1b. Brussels, 28 June
2006.—P.1.

3 Point 234. Ibid . — P.37 .

* For example, from the point of view of the security of the international supply chain of goods
or the fight against counterfeit products and piracy.

5 Point 240. Report of the Policy Commission. 55th session. SP0217E1b. Brussels, 28 June
2006. — P.38.
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members and will not have more «weight» in the decision-making mechanism
of the WCO.

Second version (interpretation by the WCO Secretariat)

Having the EU as a member of the WCO would provide a more accurate re-
flection of reality than the current situation, given the extent to which fiscal mat-
ters fall within the purview of the EU; Community Customs legislation is ap-
plicable in all EC Member countries and is administered by the European Court
of Justice. The customs union falls under the competence of the Community, as
does trade policy, which is the reason why the EU is a member of the WTO. The
EU is simply seeking equivalent treatment within the WCO.!

Over the past four years, the EC has worked on a number of issues that the
WCO is also involved in, in particular in the area of supply chain security and
the fight against counterfeiting and piracy.> As a result, the EU is in a position
to make a constructive contribution to the WCO activities.’

The EU is already a Contracting Party to a number of WCO instruments and
full member status* would be a logical extension of this situation.’

In institutional terms the accession of the European Communities would
have very little impact on the distribution of votes, as it would merely mean
that in areas where Community competence was clearly recognized, the Euro-

! It was actually voiced by the EU in June 2006: the first reason is that it is necessary to provide
a more accurate reflection of the reality of the European Union, since the Customs Union not
only fell under the competence of the Community, but was in fact the first achievement of the
latter.

2 See Goshin V.A., Mozer S.V. The possibility of obtaining the status of a member of the World
Customs Organization by economic and customs unions: the experience of the European
Union // Bulletin of the Russian Customs Academy Ne 4, 2015. p. 52-60. URL: https://www.
elibrary.ru/item.asp?id=24913948

> It was actually voiced by the EU in June 2006: the second reason was that all the work done
by the EU over the past four years (especially with the proposal to revise the Customs Code)
allowed the EU to naturally say that it has made a constructive contribution to the WCO
activities, for example, in terms of the security of the international supply chain of goods or
the fight against counterfeiting and piracy.

* Point 8. Membership Request by the European Communities. Policy Commission. 56th
session. Chennai. SP0231E1a. Brussels , November 2 , 2006. — P.2.

5 It was actually voiced by the EU in June 2006: as a third reason, the Director General added
that the EU is already a contracting party to some WCO conventions and a member of several
key WCO bodies. He pointed out that the existing cooperation could only be expanded
through EU accession to the WCO.
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pean Community would exercise the votes of those EU Members which were
entitled to vote in the WCO body concerned.! No additional votes will be used.?
final version?®

The European Communities have simply asked that the EU’s powers
in matters related to customs be treated in the same way as its competencies in
trade are viewed in the context of the WTO. In fact, this was the main argument
of the EU in favor of WCO membership. The EC was an advanced, last-genera-
tion Customs Union with exclusive responsibilities in a number of areas of trade
and customs policy, and WCO and WTO should take comparable approaches
to these responsibilities.

The second reason was the level of activity of the EC and its Members,
and of the European Commission in particular, in WCO affairs over the previ-
ous four years. The European Commission had considerably increased its sup-
port for the WCO and had contributed a great deal to the activities of the Orga-
nization, and wished to continue to do so. Full membership of the Organization
would make this more possible for the future.*

The third reason had to be found in the long-term prospects for the devel-
opment of international and commercial issues at the multilateral level. Ma-
ny more issues of a commercial nature could be expected to spill over from the
WTO sphere into the Customs policy sphere. A typical example of this was pro-
vided by the proliferation of regional agreements on commercial policy, an is-
sue which was going to create challenges for an Organization such as the WCO.
As the EC had responsibilities in commercial policy, it should have adequate
status in discussions on related Customs policy matters; therefore it would make
sense, given the long-term perspectives for the organization of commercial rela-
tions at the international level, to support the current moves to confirm the sta-
tus of the EC as a full Member of the WCO.?

' Point 8. Membership Request by the European Communities. Policy Commission. 56th
session. Chennai. SP0231E1a. Brussels , November 2 , 2006. — P.2.

2 It was actually voiced by the EU in June 2006: the latter reason has to do with the slight
institutional impact that EU accession will have on the WCO, since in terms of voting the
EU will simply replace its members and will not have more «weight» in the decision-making
mechanism of the WCO.

3 Presented at the 56th meeting of the Policy Commission.

* Point 317. Membership request by the European Communities. Policy Commission. Policy
Commission. 56th session. SP0232E1a. Brussels, 26 January 2007. — P. 54.

5 Ibid.
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4. Comprehensive Document. In order to comprehensively con-
sider the issue being analyzed, on November 2, 2006, the Secretari-
at prepared a comprehensive document in the form of reference materi-
als on the legal, institutional and financial implications of the EU’s accession
to the WCO.! Among them are the following headings:

— the current status of the European Communities in relation to the WCO;

— legal issues of the consequences of amending the Convention on the Es-
tablishing a Customs Cooperation Council;

— institutional issues (the right to vote and the division of competencies be-
tween the EU and its member states);

— financial issues: about the constant annual contributions to the WCO bud-
get and the methodology for their calculation.?

5. A Study in Customs Unions. In addition, the WCO Secretariat has con-
ducted a study, analysis of the status as of 2006 and future expectations of cus-
toms and economic unions around the world, which provides a comparative
analysis of the powers of various customs unions and the European Commu-
nities.’ The study also paid attention to the Eurasian Economic Community.
A conclusion was prepared based on the results of the analysis of the powers of
various customs unions and the European Communities.

6. Package of Proposals (Legal Structure) and Interim Measures for the
EU at the WCO. In June 2007, the WCO Secretariat prepared a package of pro-
posals (a set of draft texts) that were supposed to consolidate the new legal sta-
tus of the EU in the WCO:

— Draft amendment to article XVIII of the Convention establishing a Cus-
toms Co-operation Council, allowing customs and economic unions to become
contracting parties to the convention and therefore members of the WCO;

— Draft Recommendation of the Customs Co-operation Council required to
bring into effect the amendment to article XVIII of the Convention establishing
a Customs Co-operation Council;

' Membership Request by the European Communities. Policy Commission. 56th session.
Chennai. Brussels, November 2, 2006.

2 Mozer S.V. Organizational and legal aspects of the membership of the European Communities
in the World Customs Organization as a precedent for customs and economic unions // Socio-
political sciences. — Ne 4. —2022. URL.: https://customs-academy.net/?p=14924

3 See Comparative Analysis of the Powers of Various Customs Unions and the European
Communities. Annex to Doc. SP0231E1a. Membership Request by the European Communities.
Policy Commission. 56th session. Chennai. SP0231E1a. Brussels, November 2 , 2006.
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— Draft Council Decision to give the European Communities rights and ob-
ligations akin to those of WCO Members, pending the entry into force of the
amendment to Article XVIII of the Convention.

a) Draft decision of the Council

Since the CCC Convention does not allow the granting of WCO member-
ship status to customs and economic unions, the WCO Secretariat has devel-
oped interim measures associated with the granting to the EU membership in
the WCO. This is the aforementioned draft decision of the Council on giving
the European Communities rights and obligations akin to those of WCO Mem-
bers, pending the entry into force of the amendment to Article XVIII of the
Convention.

For reference, the Council decided that «pending the entry into force of an
amendment permitting Customs or Economic Unions to accede to the Conven-
tion, the European Communities shall, as an interim measure, be granted rights
akin to those enjoyed by WCO Members, subject to the following special ar-
rangements and conditionsy.’

The temporary solution proposed in this Council’s draft decision does not
actually grant EU membership in the WCO, but gives them certain rights and
responsibilities akin to those of WCO Members.? Also, under the terms of the
draft Decision, the interim decision and the position with regard to the ratifica-
tion of the amendments to the Convention were to be reviewed on a regular ba-
sis. This meant that the Council would be free to extend, alter or rescind the in-
terim arrangements at any time, depending on how the legal situation unfold-
ed in the future.?

b) Draft Council Recommendation

The Draft Amendment to Article XVIII of the Convention Establishing
a Customs Cooperation Council to Allow Customs and Economic Unions to
Become Contracting Parties to the Convention and Hence Members of the
WCO is structured as follows:

' Annex V to Doc. SP0250E1b. Draft decision of the Council No. 109th/110th sessions — June
2007. Status of the European Communities vis-a-vis the World Customs Organization. Report
of the Policy Commission. Policy Commission. 57th session. SP0250E1b. Brussels, 27 June
2007. —P. VI/3.

2 In response, the Secretary general remarked that the interim solution proposed in the draft
Decision now before the Council would not actually grant the EC membership of the WCO,
but would merely give it certain rights and obligations similar to those of WCO Members.

3 Point 165. Membership request by the European Communities. Minutes of the 109th/110th
sessions of the Customs Co-operation Council. Brussels, 28 — 30 June 2007. SC0082Ela.
Brussels, 14 August 2007. — P.31.
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“(d) Any Customs or Economic Union may become, in accordance with
paragraphs (a), (b) and (c) above, a Contracting Party to this Convention. Any
request from a Customs or Economic Union to become a Contracting Party
shall first be submitted to the Council for approval. For the purposes of this
Convention, Customs or Economic Union means a Union constituted by, and
composed of, States which has competence to adopt its own regulations that are
binding on those States in respect of matters governed by this Convention, and
has competence to decide, in accordance with its internal procedures, to accede
to this Convention.

To date, this amendment has not entered into force and, in the opinion of the
author, it is unlikely that this will happen in the future.

7. EU Declaration of Competence. Special attention should be paid to the
Declaration of competence by the European Communities in matters covered
by the Convention Establishing a Customs Co-operation Council, which was
prepared by the European Communities. The Declaration was brought to the at-
tention of the experts for the 57th session of the WCO PC.!

Declaration of competence by the European Communities in matters covered
by the Convention establishing a Customs Co-operation Council is a grouped
table that consists of EU policy areas (customs union, common trade policy,
customs cooperation, customs facilitation; customs valuation; origin, harmo-
nized system, tariff classification; tariffs and quotas, law enforcement: drug
precursors, counterfeiting, cash control; supply chain security, transit, tempo-
rary admission; institutional development, technical assistance, training) with
reference to EU legal acts.

Such a presentation of material in the declaration does not allow to quickly
understand the real competence of the EU in the selected areas of customs reg-
ulation (areas of EU policy).

This table contains a list of EU regulations, but does not provide specific ex-
planations of EU competence that may be understandable to a wide audience
of experts.

The European Communities retain or reserve the right to amend this decla-
ration of competence.

For the convenience of expert work and understanding of the problem of
delimiting the competence of the EU and their countries in the WCO, we have
identified the main theses voiced by representatives of the EU and the WCO
during the consideration of this issue. They come down to this:

' See Membership request by the European Communities. Policy Commission. Annex II to
Doc. SP0247E1a. 57th session. SP0247E1a. Brussels, 1 June 2007. — 11 /1.
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— it is important to understand how it will be resolved, and what issues fall
within the competence of the EU, and which remain the responsibility of its in-
dividual member states;

— the EU will represent its members in those matters for which it is respon-
sible under the terms of the European Treaties;

— the two WCO conventions to which the EU is a contracting party (i.e. the
Revised Kyoto Convention and the Istanbul Convention) require contracting
customs or economic unions to delineate competence between themselves and
their member states. Thus, both conventions read:

— such Customs or Economic Union shall inform the depositary of its com-
petence with respect to the matters governed by this Convention.! Such Cus-
toms or Economic Union shall also inform the depositary of any substantial
modification in the extent of its competence; >

— in the case of the Revised Kyoto Convention, the EU addressed this ob-
ligation by adopting a decision® which states, inter alia, that «...the European
Community is competent for all matters governed by the body of the Conven-
tion and its General Annex, except for those matters not falling within its ex-
clusive explicit or implicit competence as laid down in the Treaty establishing
the European Community as amended and within secondary Community leg-
islation»;

— the European Commission suggests that this general declaration would be
useful in the WCO membership context also, adding that in practical terms, the
EU Member States could continue to speak and present their opinions in mat-
ters of budget, audit, nominations, elections, and probably (pending legal ad-
vice) in matters of capacity building, integrity and enforcement. For Customs

' Mozer S.V. Organizational and legal aspects of the membership of the European Communities
in the World Customs Organization as a precedent for customs and economic unions // Socio-
political sciences. — No 4. —2022. URL: https://customs-academy.net/?p=14924

2 See Revised Kyoto Convention, Article 8, paragraph 5(a), and Istanbul Convention, Article
24, paragraph 7.

3 EC Council Decision of 17 March 2003 concerning the accession of the European
Community to the Protocol of Amendment to the International Convention on the
simplification and harmonization of Customs procedures (Kyoto Convention) (2003/231/
EC), published in OJ L86, 3.4. 2003. URL: https://eur-lex.europa.cu/legal-content/EN/
TXT/?uri=CELEX%3A32003D0231; https://www.wcoomd.org/-/media/wco/public/global/
pdf/about-us/legal-instruments/conventions-and-agreements/contracting-parties-and-
instruments/european-union/ec-200303-instrument-of-accession.pdf?la=en
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policy matters such as facilitation, valuation, origin and the Harmonized Sys-
tem, the European Communities would be competent.;'

— the European Communities would be competent in most areas of WCO
business, with the Members retaining competence in certain fields, particular-
ly those related to matters of «law and order»; there would be a small grey ar-
ea for which the European Communities and its Members would need to find
solutions;?

— within the EU on issues within the competence of the Community, com-
mon positions in the work of the WCO will be developed and expressed. This
does not mean that the European Commission will be the sole representative —
common positions will also be expressed by representatives of the EU mem-
bers;

— it is important that senior customs officials of the Member States contin-
ue to have the opportunity to speak, because the experience of efficient, expedi-
tious customs activities is still theirs. It is equally important to note that Com-
munity positions would be elaborated only in matters of Community compe-
tence; on other matters, it was presumed that the EC would have the status of an
observer as at present, having the possibility of contributing to the discussions
but not the status of a full Member.?

8. Stages. Within each stage of the EU’s journey towards WCO member-
ship, we highlight the actions that have been taken by the WCO Secretariat and
stakeholders to achieve the EU’s goal. As part of the third stage, they are re-
duced to the following:

Organization of contacts, holding meetings at the political level, including
negotiations between the EC and the WCO Secretariat on the submission of
a new application for EU membership in the WCO;

Sending in June 2006 by the European Commission of a repeated request to
the Secretary General for EU accession to the WCO;

Adoption of the decision of the EU Council of 25 June 2007 (2007/668/EC)
on the exercise of rights and obligations akin to membership ad interim by the
European Community in the World Customs Organization, as well as the Dec-
laration of competence by the European Community in matters covered by the

' Point 45. Membership Request by the European Communities. Policy Commission. 56th
session. Chennai. SP0231E1a. Brussels, 2 November 2006. — P.9.

2 Membership request by the European Communities. Policy Commission. Policy Commission.
56th session. SP0232E1a. Brussels, 26 January 2007.

* Point 319. Membership request by the European Communities. Policy Commission. Policy
Commission. 56th session. SP0232E1a. Brussels , January 26 , 2007. — P. 55.
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Convention establishing a Customs Cooperation Council (annex to the decision
dated 25.06.2007);

Presentation by the WCO Secretary General of the EU request for EU acces-
sion to the WCO at the 55th session of the PC (26-28 June 2006);

Presentation of the EU request by the Director General for Taxation and
Customs Union (TAXUD) at the 55th session of the PC (28-29 June 2006);

Presentation of the EU request by the Director General for Taxation and
Customs Union (TAXUD) at the Council meeting (29.06.2006 — 01.07.2006);!

Statement by the WCO Secretary General at the 107th/108th session of the
WCO Council (29 June to 1 July 2006) on the EU request for WCO accession;

Participation of the Director General for Taxation and Customs Union
(TAXUD) of the EC in the 107/108th sessions of the WCO Council (29 June to
1 July 2006); theses were voiced on the reasons for the repeated sending of the
EU request to the WCO;

Council (107/108 meeting) taking note of the EU’s request for WCO mem-
bership;

Council instructing the WCO Secretariat to prepare a paper on the institu-
tional, financial and legal implications (of EU membership in the WCO — au-
thor s note) taking into account issues raised in relation to other regional group-
ings (29 June to 1 July 2006);

Preparation by the WCO Secretariat of an information paper
(for the 56th PC session) on the institutional, financial and legal implications of
the EU’s accession to the WCO entitled «Membership Request by the Europe-
an Communities», dated 2 November 2006, SP0231E1a. Document structure:

— the current status of the EU in relation to the WCO;

— legal issues of the consequences of amendments to the CCC Convention,

— institutional issues: the right to vote and the division of competencies be-
tween the EU and its member states;

— financial matters: about the constant annual contributions of the EU to the
WCO budget and the methodology for their calculation.

In the operative part of the document (at the 56th meeting) the Policy Com-
mission was invited to consider the renewed request of the EU for membership
in the WCO in order to pave the way for a comprehensive discussion of this is-
sue at the Council sessions in 2007,?

' Mozer S.V. Organizational and legal aspects of the membership of the European Communities
in the World Customs Organization as a precedent for customs and economic unions // Socio-
political sciences. — No 4. —2022. URL.: https://customs-academy.net/?p=14924

2 Ibid.
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Preparation with the WCO Secretariat of a study (for the 56th PC session)
on the status of customs and economic unions and similar regional groupings
around the world, Comparative Analysis of the Powers of Different Customs
Unions and European Communities, November 2, 2006, SP0231E1a;

Formation of the position of the WCO Secretariat of November 2, 2006
(doc. SP0231E1a), including procedures for amending the CCC Convention
and granting EU membership to the WCO:

— preparation and approval of the wording of the necessary amendments to
the legal texts of the CCC Convention,

— adoption of a formal decision of the Council setting out these amend-
ments, which must be approved by a majority of two-thirds of the members pres-
ent at the Council meeting and having the right to vote;

— amendments to the CCC Convention should then be recommended by the
Council to the contracting parties to the CCC Convention;

— contracting parties that accept the amendments must notify the Belgian
Foreign Ministry of their acceptance in writing;

— the amendments enter into force three months after the Belgian Ministry of
Foreign Affairs receives a written notification of the acceptance of such amend-
ments to the CCC Convention from all contracting parties to the Convention;

— while the amendment procedure is pending, the Council may wish to adopt
a decision that can be implemented with immediate effect, giving the EU the
same rights and obligations (as amended) enjoyed by WCO members;

— such a decision of the Council must be approved by a two-thirds majority of
the members present at the meetings of the Council and having the right to vote;

56th Session of the WCO Policy Commission (December 5-7, 2006):

— reviewed the working paper of the WCO Secretariat on the institution-
al, financial and legal implications of the EUS accession to the WCO enti-
tled «Membership Request by the European Communities» dated November 2,
2006, SP0231Ela;

— The Secretary General (1) proposed to put WCO relations with the EU on
a more formal footing, (2) committed to prepare a new working paper by the
Secretariat to respond to the various issues raised by the PC;

— Based on the results of the session, the Chairperson of the PC stated that,
in general, the EU accession is supported, but some political and legal issues
remain to be resolved,

Commitment by the WCO Secretary General to prepare by the Secretariat
a new working paper responding to the various issues raised at the 56th PC ses-
sion (5-7 December 2006);
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Preparation by the WCO Secretariat of a package of proposals for granting
the status of a WCO member to the EU for consideration at the 57th session of
the PC (doc. SP0247Ela, 01.06.2007):

— Draft amendment to article XVIII of the Convention establishing a Cus-
toms Co-operation Council, allowing customs and economic unions to become
contracting parties to the Convention and therefore members of the WCO,!

— Draft Recommendation of the Customs Co-operation Council required to
bring into effect the amendment to article XVIII of the Convention establishing
a Customs Co-operation Council;

— Draft Council Decision to give the European Communities rights and ob-
ligations akin to those of WCO Members, pending the entry into force of the
amendment to Article XVIII of the convention;

57th session of the PC (25-27 June 2007), during which:

—The WCO Secretariat proposes an interim solution that will allow the EU to
use rights akin to those of WCO members until the amendment enters into force;

— The Policy Commission unanimously agreed with the amendments pro-
posed by the group and recommended to the Council:

(a) adopt a draft recommendation (draft WCO recommendation to amend
the CCC Convention) for customs and economic unions to become members of
the WCO, and

(b) adopt a draft decision granting the EU rights akin to those enjoyed by mem-
bers, pending acceptance of the above recommendation by all contracting Parties.

9. Questions about EU membership in the WCO. As part of the third stage
of consideration of the issue of EU membership in the WCO, we identified the
following issues of the expert community:

If the European Union is admitted as a member of the WCO, the Council
should be prepared for similar requests from other economic groupings around
the world. For the sake of uniformity, it is important to clearly state how such
requests will be dealt with.

Will any amendments to the CCC Convention be required to take into account
the changed situation of the EU Member States in relation to the Organization? It
would be a prerequisite that EU accession should under no circumstances lead, de
jure or de facto, to the withdrawal from the Organization of any EU Member State.

What amendments would need to be made to other official documents, such
as the Council’s rules of procedure?

' Mozer S.V. Organizational and legal aspects of the membership of the European Communities
in the World Customs Organization as a precedent for customs and economic unions // Socio-
political sciences. — No 4. —2022. URL: https://customs-academy.net/?p=14924
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To what extent will the formal documents of the various WCO committees
and other technical bodies need to be changed to reflect the new status of the
EU in these bodies?

Who sought to join the WCO — the European Union or the European Com-
munities, and what was the difference between them?

What will the EU be able to do as a member of the WCO that it has not yet
done in its current status?

Which issues will fall within the competence of the EU, and which will re-
main the responsibility of the EU member states?

If it is a financial question, what level of contribution is expected from the
EU, what balance will be struck between the contribution of the EU and the
contribution of the EU Member States, and what will be the relationship be-
tween the contribution and the number of votes awarded?

10. EU vote at the WCO. The main theses on this issue can be divided into
2 groups: those voiced in the third stage, as well as formalized in the draft deci-
sion of the Council on giving the European Communities rights and obligations
akin to those (rights and obligations) of WCO members, before the entry into
force of the amendment to Article XVIII of the Convention.

During the discussions, the following approaches were voiced:

— in terms of voting, the EU will simply replace its members and have no
more «weight» in the decision-making mechanism of the WCO;

— the admission of the European Communities as members will not affect
the total number of votes currently enjoyed by the EU as a whole;'

— the European Commission will only cast the same number of votes as cur-
rently granted to EU Member States;

— from an institutional point of view, EU accession will have very little ef-
fect on the distribution of votes, since it will simply mean that in those areas
where Community competence is explicitly recognized, the European Com-
munity will exercise the voting rights of those EU members that had the right
to vote in the relevant WCO body.> No additional votes will be used;?

' Membership request by the European Communities. Policy Commission. Policy Commission.
56th session. SP0232E1a. Brussels, 26 January 2007.

2 Point 8. Ibid. — P.2.

3 It was actually voiced by the EU in June 2006: The last reason has to do with the slight
institutional impact that EU accession will have on the WCO, since in terms of voting, the

EU will simply replace its members and will not have more «weight» in the decision-making
mechanism of the WCO.
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EU membership does not confer any additional voting rights on the EU and
its members. The suggestion that the EU simply exercise the voting power of
its member states is entirely in line with the situation in the WTO and in the
WCO bodies.!

With regard to the interim measures formalized in the Council s draft deci-
sion, here are excerpts:

«3. In all other WCO bodies,” the European Communities shall have the
same rights and responsibilities as the Members of the WCQO, with the follow-
ing exceptions:

3.1. where a vote is held on a matter within its competence, the Europe-
an Communities shall not have an individual vote, but shall exercise in its own
name the votes of all of its Member States that have the right to vote in accor-
dance with the Rules of Procedure. In such case, the Member States of the Eu-
ropean Communities shall not be allowed individually to exercise their voting
rights;

3.2. where a vote is held on a matter which does not fall within its compe-
tence, the European Communities shall not have a vote. Those Member States
of the European Communities which are represented at the meeting shall indi-
vidually exercise their voting rights».?

11. Membership fee. One of the important issue of the analyzed problems
is the annual contribution of the EU to the WCO budget, as well as the method
of its calculation.

For the first time at the regulatory level, the amount of the annual contri-
bution of the EU was determined on 01.06.2007 in the draft Council Deci-
sion for the 57th session of the WCO Policy Commission* in the amount of

! Such as the Revised Kyoto Convention Management Committee and the Istanbul Convention
Administrative Committee, where the EU is already a member. The only notable exception
is the Harmonized System Committee, in which, in accordance with the provisions of the HS
Convention, the European Communities and its 25 member states together have one vote. In
practice, this vote is taken by the Community Delegate.

2 Including, but not limited to: the Council, the Permanent Technical Committee, the

Enforcement Committee, the Information Management Sub-Committee and the Integrity
Sub-Committee.

3 Annex V to Doc. SP0250E1b. Draft decision of the Council No. 109th/110th sessions — June
2007. Status of the European Communities vis-a-vis the World Customs Organization. Report
of the Policy Commission. Policy Commission. 57th session. SP0250E1b. Brussels, 27 June
2007.—P. VI/3.

4 Annex IV to Doc. SP0247E1a. Membership request by the European Communities. Policy
Commission. 57th session. SP0247E1a. Brussels, 1 June 2007. — IV/3.
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1 million euros. In the final wording of the mentioned draft decision, submitted
to the 109/110 Council meeting, this rule is formed as follows:

«5. The European Communities shall contribute to the WCO an amount of
1,000,000 euros per year. This amount shall be adjusted in line with the evolu-
tion of the WCO Members’ overall contributionsy.'

12. Opinion of the Secretary General. 1t is believed that the opinion of the
WCO Secretary General is actually identified with the position of the Secretar-
iat of the Organization. In this regard, we have highlighted the following of his
theses on EU membership in the WCO:

— the fact that the CCC Convention of the Council does not allow customs
unions to join the Organization is clearly a serious difficulty;’

— the EC membership request was essentially a political issue, to be
dealt with nationally at the Ministerial level as it was not a Customs mat-
ter per se. The European Union was a reality; as an actor in the interna-
tional community, in Geneva the EC was negotiating with Governments
world-wide on trade issues. In order to reflect the reality of the geopolit-
ical situation, it would seem logical to place the WCO's relationship with
the European Communities on a more official footing, particularly bearing
in mind the fact that the EC had adopted many legislative measures based
on WCO instruments;?

— irrespective of the outcome of the European Communities’ request, the
Organization should reflect on what could be done to facilitate the involvement
of regional groupings in the work of the WCO;*

— political and technical issues should not outweigh each other.

13. EU as an autonomous customs territory. At the third stage, an ap-
proach was announced on the possibility of granting the EU the status of a au-
tonomous customs territory. However, none of those who participated in the
discussion showed any interest in the possibility of the EU joining the WCO
as an autonomous customs territory in accordance with the existing provision

' Annex V to Doc. SP0250E1b. Draft decision of the Council No. ..109th/110th sessions — June
2007. Status of the European Communities vis-a-vis the World Customs Organization. Report
of the Policy Commission. Policy Commission. 57th session. SP0250E1b. Brussels, 27 June
2007. - P. VI/3.

2 Membership request by the European Communities. Policy Commission. Policy Commission.
56th session. SP0232E1a. Brussels, 26 January 2007.

3 Point 312.Ibid. — P. 54.
4 Point 313.Ibid.
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of the Council convention.' It is noted that it is difficult to interpret this pro-
vision as allowing the EU to join, as they are not an «separate» customs terri-
tory as required by the provision.

FOURTH STAGE

The fourth and final stage — the acquisition by the European Union of WCO
membership, or rather, rights and obligations akin to those enjoyed by members
of the Organization, in our opinion, begins in June 2007, when the 109/110 ses-
sions of the WCO Council (28— 30 June). The main theses that characterize this
period are as follows:

1. Interim measures, which gave the EU rights and obligations akin to those
of WCO members, were adopted at the 109/110 sessions of the WCO Council,
which took place from 28 to 30 June 2007 at WCO Headquarters in Brussels.?

2. The option proposed at the Council meeting for EU membership in the
WCO was a two-stage process.

First. The Council adopted a recommendation that amended two articles of
the CCC Convention to allow customs or economic unions to join the WCO
with the approval of the Council.

Second. The Council adopted a decision that granted the EU, as an interim
measure, rights akin to those enjoyed by WCO Members. It should be noted in
particular that, according to the decision of the Council, the European Com-
munities were granted neither membership nor the status of a member of the
WCO, but rights and obligations akin to those enjoyed by WCO Members.

3. The Russian side fully supported the recommendation allowing the acces-
sion of customs or economic unions to the CCC Convention, as well as the tem-
porary solution proposed in favor of the EU, which immediately gave the EU
rights and obligations equivalent to those applicable to WCO members, includ-
ing the corresponding financial obligations.

4. When discussing the issue of the status of the EU in the WCO, the dele-
gates operated with such concepts as the status akin to that of a Member, rights
and obligations similar to those of WCO Members, interim membership for the
EU, rights and obligations equivalent to those applicable to WCO Members,
rights and obligations similar to those of WCO Members.

' Membership request by the European Communities. Policy Commission. Policy Commission.
56th session. SP 0232 Ela. Brussels, January 26, 2007.

2 Mozer S.V. Organizational and legal aspects of the membership of the European Communities
in the World Customs Organization as a precedent for customs and economic unions // Socio-
political sciences. — No 4. — 2022. URL: https://customs-academy.net/?p=14924
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At the same time, in the final decision of the Council Ne 318, in relation to
the legal status of the EU, the wording «rights akin to those enjoyed by WCO
Membersy is used.

5. As part of the discussions, clarification was received from the WCO ac-
cording to which the interim solution proposed in the draft Council Decision
does not actually grant EU membership in the WCO, but only grants them cer-
tain rights and obligations akin to those that WCO members have.

6. The thesis that Decision of the Council Ne 318, 5 July 2007 (109/110 Ses-
sions, June 2007 — «Status of the European Communities vis-a-vis the World
Customs Organization») represents «de juris recognition of a membership» that
already existed de facto due to the participation of the EU Member States in the
WCO activities of the, is highly controversial.

7. The positive aspects of WCO Council Decision Ne 318 are as follows:

decision (interim measure) of the WCO Ne 318 on granting the EU rights
akin to those enjoyed by WCO members, as well as a provision according to
which, in the working bodies of the WCO, the EU has the same rights and re-
sponsibilities as the WCO members' is of great political importance for the EU
and was considered at a difficult time for the development of customs;

setting a precedent for other economic and customs unions;

in its composition, the WCO receives one of the largest economic integra-
tion associations in the world;

consolidation of efforts on the WCO platform to solve problems related to
world trade and improve customs regulation.

8. The main risks (concerns) that were voiced by representatives of indi-
vidual WCO member states are as follows:

in granting interim EU membership, the Council is not acting in accordance
with the provisions of the CCC Convention;

the legal status of acts (actions) that are performed by a new WCO member
in accordance with the temporary status is not clear;

the decision of the Council to grant certain rights and obligations to the EU
should not create legal problems;

WCO legal texts on the admission of customs and economic unions to the
Organization should contain clear, objective criteria that will apply to any other
customs or economic unions seeking to join the WCO in the future;

amendments to the CCC Convention may require amendments to the re-
spective national laws of member countries through the country’s legislature.

! Paragraphs 1-7 of Council Decision Ne 318.
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9. The EU precedent presupposes the existence of a common position of the
member states of the respective customs, economic union on granting the inte-
gration association a certain status in the WCO.

10. Voting procedure. According to Rule 21 of the Rules of Procedure of the
Council, decisions are made by a majority of at least two-thirds of the members
present at the meeting and having the right to vote, except for decisions con-
cerning the Rules of Procedure, where a majority of at least two-thirds of all
members is required (Article VI of the CCC Convention).!

At the same time, the decision to grant the EU rights and obligations in the
WCO was taken by the Council by acclamation. In the theory of law, acclama-
tion is understood as the method of decision-making used in international orga-
nizations and at conferences without voting, based on the approval of the deci-
sion by applause, remarks, etc.

Conclusions

We have completed a study of all stages and activities that have been im-
plemented by the EU to obtain a status akin to membership in the WCO. The
first 2 stages refer to the period 2001 — 2002. Their main analysis is presented
in a separate research material.

The next 2 stages in the period 2006 — 2007 became the final for the EU on
the way to obtaining the desired status in the WCO, when the legal status of
an observer was transformed into the status of a non-member of the WCO, but
similar to membership. The EU has been given rights and obligations akin to
those enjoyed by WCO members.

In this article we presented a general analysis of the issues of EU member-
ship in the WCO, considered the repeated request of the EU to the WCO and
the reasons for sending it, analyzed the package of proposals and interim mea-
sures for the EU in the WCO, paid attention to the declaration of EU compe-
tence, systematized the stages (activities) of 2006-2007, as well as voiced top-
ical issues of membership, voting and payment of EU membership fees in the
WCO. Along with this, risks are highlighted.

' Kadyrkulov M.A., Mozer S.V., Lipatova N.G. The World Customs Organization as a Modern
Institute for Improving Customs Administration and Facilitating Trade Procedures: monograph.
Lyubertsy: RIO Russian Customs Academy, 2017. URL: http://customs-academy.net/wp-
content/uploads/2018/11/Mon.-BTamO_KansipkynoB_Mozep Jlumarosa .pdf

2 See Mozer S.V. Analysis of the stages and organizational and legal features of obtaining
membership of the European Union in the World Customs Organization // Problems in
Russian legislation. — Ne 6. — 2022 URL: https://customs-academy.net/?p=17773
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The listed elements make it possible to analyze the legal and organizational
dynamics on the path of the so-called EU membership in the international cus-
toms organization, and also enable the experts of the Working Group on Inter-
action with the WCO' to have a comprehensive understanding of the prospects
for the implementation of the Strategic Directions in terms of joint actions with
member states aimed at obtaining by the EEU the status of a member in the
WCO (based on the EU experience).?

The results of the study are proposed to be used within the framework of the
expert activities of the mentioned working group.
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CONCLUSION

We have completed a comprehensive study of the legal and organiza-
tional foundations for obtaining the WCO member status by economic and
customs unions. In the course of its preparation, the tasks set were fulfilled,
including the study of the current state of relations between the EEC and the
WCO; prospects for the entry of the EEU into the WCO; legal status of ob-
servers in the WCO, as well as the legal status of the EU in the WCO; stag-
es of consideration by the international customs community of the issue of
EU membership in the WCO; EU activities in connection with the imple-
mentation of the application for membership in the WCO; the competencies
of the EU and its member states in the WCO; risks associated with the EU
membership in the WCO; legal consequences of amending the CCC Con-
vention in connection with the granting of WCO member status to customs
and economic unions.

Along with this, we analyzed the legal and procedural aspects of obtaining
EU rights and obligations akin to the rights of WCO members; the procedur-
al aspects of the EU participation in the WCO work, as well as the EU legal in-
struments, coordinating the joint actions of the EU and its member states in the
WCO, were studied.

The most interesting, in our opinion, are the formed practical proposals to
customs and economic unions on organizing interaction with the WCO, includ-
ing within the framework of consideration of the issue of membership in this
international organization; as well as prepared practical proposals for customs
and economic unions in terms of organizing cooperation with the WCO.

Finally, we have prepared (as a first approximation) an action plan (road-
map) for the EEU to obtain the status of a member in this international customs
organization as part of the implementation of the Strategic Directions for the
Development of Eurasian Economic Integration until 2025.

It should be noted that the EEC is actively developing relations with the
WCO in the status of an observer through participation in meetings in its vari-
ous working bodies. At the same time, the status of an observer provides it with
ample opportunities in terms of developing legal instruments and tools of the
WCO.

In the current conditions of the development of customs regulation in the
EEU, it is necessary to strengthen cooperation with the WCO on issues that are
within the competence of the Commission, including through the creation of
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a legal mechanism for interaction between the Commission and the Member
States of the Union at the WCO platform.

Getting the Union the status of a member of the WCO can be called a prom-
ising goal. At the same time, according to the CCC Convention, an internation-
al organization (customs or economic union) can only obtain observer status in
the WCO. The Convention does not disclose the scope of the rights and obliga-
tions of the entity that has received such a status.

With regard to the use of the EU precedent associated with the EEU obtain-
ing the status of a WCO member, we note that there are no rules in WCO law
that fix the legal status of the EU as a WCO member. The structure of this orga-
nization does not allow for the formal participation of entities like the EU (var-
ious types of trade-related institutions) even though they all have had an impact
on customs policy and practice.

Accordingly, speaking about the status or membership of the EU in the
WCO, we mean, first of all, the wording enshrined in the decision of the WCO
Council Ne 318 of 05.07.2007 — rights and obligations akin to those enjoyed
by the WCO members. At the same time, it should be understood that the legal
structure on interim measures, which provides the so-called EU membership in
the WCO, was developed exclusively for the EU, which was confirmed in the
theses of the WCO Secretary General.'

At the same time, one should not forget about the opinion of one of the
WCO member countries that the «akin to» resolution (ATR) has no legal effect,
reflects the desire of the WCO Membership; the Council exceeded its authority
under the current text of the WCO Convention when it purported to grant rights
«akin to» membership to the EC.?

An analysis of the issue on EU membership in the WCO is, of course, of in-
terest at the expert level in the EEC and the member states of the EEU in the
framework of the implementation of the Strategic Directions. It is necessary to
understand the risks that may arise in the future as the Union moves forward to-
wards its goal. So, the main concerns that were voiced by representatives of in-
dividual WCO member states are as follows:

' Point 210. Membership request by the European Communities. Report of the Policy
Commission. Policy Commission. 57th session. SP0250E1b. Brussels, 27 June 2007. — P.35.

2 Summary of U.S. intervention to World Customs Organization (June 2007). Agenda item
XIII — Other business. Participation of the European Community in the World Customs
organization. US Department of State. 20.01.2009. URL: http://2001-2009.state.gov/
s/1/2007/112685.htm
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— in granting provisional EU membership, the Council is not acting in ac-
cordance with the CCC Convention;

— if the votes of several WCO members are concentrated in one body, the
value of the WCO will decrease;

— lowering the status of general directors of customs authorities to the sta-
tus of nominee heads;

— the legal status of acts (actions) that are performed by a new WCO mem-
ber in accordance with the temporary status is not clear;

— WCO legal texts on the admission of customs and economic unions to the
Organization should contain clear objective criteria that will apply to any other
customs or economic unions seeking to join the WCO in the future;

— any vote in which the Community has participated without legal standing
may subsequently be declared null and void.

We believe that in the near future the EEC will need to get acquainted with
research materials on the implementation of the Strategic Directions for the De-
velopment of Eurasian Economic Integration until 2025 in terms of cooperation
with the WCO. And we hope that the results of this study can be used in expert
work in practice.
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